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PflEFACE TO THE FIFTH EDITION. 

Since tlie publication of tbe last edition in June 1945, variou 
changes of note have taken place in the political life of India, dt\ 
chiefly to the restoration of peace in Europe and the Par East au> 
the victory of the Labour party in the elections to British Parlii 
ment In the present edition, an attempt has been made to revipi 
the developments up-to-date, and special attention has been paid ^ 
the Simla Conference, Lord Wavell’s subsequent Announcemen 
Elections to the Central and Provincial Legislatures and the Betur 
of Popular Ministries to power in the provinces. The visits of 11 
British Parliamentary Delegation and the Cabinet Mission have bee 
noted and the text of the statement issued by the Cabinet Misslo 
together with a brief critical analysis of it has been given in tl 
Appendix. 

Elphinstone College, \ mhpapt^acja kt — 

Bombay, June, 1946. J PABDASANi. 



PREFACE TO THE HRST EDITION 


The study of the system of government of India has acquired 
‘eat importance in recent years. The complexity of the problem 
is been steadily increasing and the need for a careful and patient 
camination of its chief features has become paramount. Though 
le war in Europe has thrown out of gear the normal machinery of 
ovemmcnt in the majority of the provinces and has indefinitely 
ostponed the adoption of an All-India Federation, it cannot be 
enied that, sooner or later, India’s best talent would have to address 
pelf to this problem. 

I In writing this book my chief aim has been to examine the 
S'owth of the Indian Constitution and the Administrative inaohi- 
iery, with special reference to the working of the new constitution in 
he provinces. I urn convinced that purely legalistic studies based 
a perusal of the different sections and clauses of the Government 
t-iadia Act, 1935, are not only inadequate but are positively mis- 
eading. It is only in the light of the working of Provincial Auto- 
tomy that the nature of the new constitution, both Provincial and 
J'ederal, can be properly appreciated. 

i’ I have throughout endeavoured to preserve a balanced judg- 
neut, avoiding eulogies of unstinted praise or tirades of abusive 
inticism. Education consists not in stuffing the mind with ill- 
ligesled facts and ready-made criticisms but in developing a technique 
correct thinking. Hence, I have avoided mere felicity of phrase 
md have preferred arguments to choice expression. In examining 
fopies like the proposed Federation, Special Responsibilities of the 
Efovernors and the Governor-General, Communal Electorates, Seoouci 
jpambers in the Provinces, Separation of Executive and Judicial 
lowers, and a number of such controversial matters, T have taken 
^are to analyse the issues involved before formulating my own 
Bouclusions. 

I have laade free use of the Montagu-Chehnsford Report, the 
jpuiion Commission Report and the Joint Parliamentary Committee 
^port; for it i.s my conviction that some of the brilliant passages 
y these reports deserve to be read and mastered by every serious 
OTUdent of Indian Administration, even though he may not always 
be ill agreement with the conclusions of their authors. 

^ I hope this book will be of use to the rapidly inereasing bod 3 s-» 
of intelligent citisens and to students preparing for University and 
College examinations. 
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CHAPTER I. 


THE GROWTH OF INDIAN CONSTITUTION AND 
ADMINISTRATION 


Introductory 

IMPORTANCE OF Por the proper tmclprstanding of the present system 
TUB SUBJECT. administration in this country, it is necessary to 

make a brief historical study of the Constitutional development of 
India since the establishment of the rule of the Bast India Company, 
Q'he pre-British period of Indian history has little constitutional or 
administrative signidcanee, but ever since the East India Company 
which was at first a purely trading corporation, undertook, in 1765, 
the responsibility of administering the Diwani of a few parganan, 
which roughly constitxite the modern provinces of Bengal; Bihar and 
Orissa, there has been a thread of continuity and a principle of more 
or less orderly progress rxinning through the growth of our adminis- 
trative system. That does not, however, mean that from the begin- 
■'jing any enlightened political ideals consistently guided the policy of 
- the Company’s representatives. Their primary aim, at first, was 
merely to consolidate their own position and derive as much material 
gain out of their conquests and possessions as they could. Only as 
late as 1917 was the principle of “gradual development of self-* 
governing institutions” laid down. It is now established beyond all* 
doubt that the final goal of British policy in India is the attainment 
of Dominion Status. Viewed from this standpoint, the study of 
India’s constitutional history derives additional interest as being a 
, progressive approximation to the principle of self-government and 
has a vital significance in the understanding of the present constitu- 
thm, which itself is yet a stage in the journey towards that goal. 

ITS MAIN The history of India’s constitutional growth can 

nmaioNs. divided into three main periods. The first, 

trom 1765 to 1858, was the period of the Bast India Company’s rule 
— a period which was essentially formative in character and which 
laid down the foundations of our administrative system. It, how- 
ever, marked the growth of Parliamentary control over the political 
affairs of the Company and aft^ the Indian Mutiny of 1857, the 
Crown assumed fi^ political control over the Government hf India. 
The second periou from 1858 to 1917 marked the establishment of 
the supremacy of Parliament over the authorities in Indid!, "eoncen- 

H. 1. G^l 
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tration of administrative, legislative and financial authority in India 
in the hands of the Central Government, the groivtU of legislatures 
and the awakening of political consciousness in the minds of Indians 
whose aspirations for self-government were conceded in principle 
by the Announcement of August 1917. The Reforms of 1919 which 
were based on that Announcement opened a new chapter in India’s 
constitutional developmait, and the years following the introduc- 
tion of these Reforms have witnessed a rapid growth of events lead- 
ing to the final acceptance of Dominion Status as the goal of Britisii 
policy in India. 


I 

THE FIRST TERIOD— 1765 TO 1858~THB PERIOD OP 
COMPANY’S RULE 

1. The Supremacy of the Company 

EXPANSION OP The conquest of India by the East India Company 
COMPANY’S BUIS, ^ gradual process. The Company being 
primarily a mercantile body was not at first either able or willing 
to assume the duties of a political sovereigu by bringing territories 
under its control. Even after the assumption of Diwmi in 1765, 
the Company found its political duties rather embarrassing though 
lucrative. Time and again, the Court of J>ireetors enjoined the 
Company’s representatives in India to desist from acquiring more 
territory and declared that “to pursue schemes of conquest and 
extension of dominion are measures repugnant to the wish, tiie honour 
and policy of this nation.” But such declarations wore of no avail. 
The additional ‘patronage’ which every accession of territory brought 
to the Directors, the ambitious and aggressive policies pursued by 
some of the Company’s servants and the political and social disorder 
prevailing in India after the break-up of the Moghul Empire, and 
more particularly after the defeat of the Marathas at the Third Battle 
of Panipat in 1761, served to increase the Company’s dominions in 
India. There is some truth iu the remark of the great British histo- 
rian, Sir John Seeley who said: ‘‘Our acquisition of India was made 
blindly. Nothing great that has ever been done by Englishmen was 
done so unintentionally, so accidentally, as the conquest of India.” 
By 1857, the Company had become the virtual master of the whole 
of India. But, while it had directly assumed the administration of 
what is called BritiriL India, the nafltve princes, who were allowed to 
eontinua in the enjoyn^ent of ihrir States, were m^e to recognise the 
“Paraico’mtcy” of jjie Crown and to conclude military and subsidiary 
alliances witfa-the Brjtirix. 
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The Company’s first attempt at organising admi- 
ADUiNi^EU.'noK. fiistration in India was full of grave defects. The 
Directors had from the beginning regarded their acquisition in India 
as a source of profit and power; hence, opportunity was taken to 
collect the maximum of revenues and secure the utmost commercial 
concessions for the Company without consideration of the consequent 
impoverishment of the people of India. 

The services were manned by “hangers-on and younger sons 
of noble or rich families" who came from England with the express 
object of attaining easy fortunes; they, therefore, “regarded their 
appointments as an excellent mode of acquiring control of the trade 
of the district and making a rapid fortune.’’* Even the British 
Parliament desired “to share in the plunder.’’ No wonder, there- 
fore, that the consequences for India were disastrous. 


CROWING 


JEALOUSY 


OF FAIILIAMENT. 


The British Parliament had from the very start 
looked upon the transformation of the East India 


Company into a political body with jealousy. It was, indeed, 


astonishing that a few commercial agents should govern vast terri- 


tories and have all the attendant political power and prestige. It 
was impossible for Parliament to allow it to carry on thus for long ; 


when, therefore, the East India Company was in financial difficulties 
and begged the government for a loan, Parliament utilised the 
opportunity to restrict the Company’s political powers and to assert 
its own tight to control the Company’s government in India by pass- 
ing the Eegulating Act of 1773. 


2. Lord Norih’s Begidating Aci of 1773 

ns MAIN The Regulating Act was the first piece of Parlia- ' 

PHovisioNs. mentary legislation extending to the government 

of India ; as such, it was a precedent of great pith and moment. Its 
comprehensive character can be seen from its following main pro- 
visions : — 

(1) It required the Court of Directors to send to the Treasury 
within fourteen days after receipt, copies of all correspondence 
regarding the revenues of India and to send all dispatches connected 
with civil and military affairs to a Secretary of State. 

(2) It altered the Company’s constitution at home by raising 
the qualifications for a Proprietor and by prolonging the period for 
which the Directors were elected, thereby simplifying the organisa- 
tion of the Company in England. 

(3) It eban^d the designation of the Governor of Bengal to 

'Govemor-General*and asserted his supremacy over the GdVernors 

; 

* A. B. Keith, A Coastitational Historr of Lidia, p, S8. 
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sf Bombay and Madras, particularly in matters of declaration of 
war and negotiation of peace, thereby modifying k glaring defect in, 
the old system in ■whieli the three presidencies were quite indepen- 
dent of one another and were separately responsible to the Court 
of Dixectois. 

(4) The Governor-General of Bengal was provided with a 
Council of four members all of whom were named in the Act and 
who were to hold office for five years and could be removed only by 
the King, This was an attempt at checking the powers of the 
Governor-General who was the servant of the Company by having 
non-servants of the Company to watch his actions. The decisions 
of a majority of the Councillors were made binding on the Governor- 
General. 

(5) A Supreme Court was established in Calcutta by a Koyal 
Chatter and all Eegulations made by the Governor-General in 
Council were to be registered and published in this Court. 

(6) The Services were given higher salaries and were prohibit- 
ed from engaging in private trade or from extorting bribes and 
accepting presents. 

^sTMunoNAL Thus, with one stroke Parliament “altered the 
IMPORTANCE, constitution of the Company at home, changed the 
structure of the Government in India, subjected in some degree the 
whole of the territories to one supreme control in India, and provided 
in a very efficient manner for the supervision of the Company by 
the Ministry.”* It is strange that a political philosopher of the 
acumen of Edmund Burke characterised the Act as “an infringement 
of national right, national faith and national justice.” This view 
was not shared by his contemporaries. As time passed, the elamonr 
for Parliamentary intervention in the Company’s political functions 
increased ra^er than diminished. It may, however, he admitted that 
the Regulating Act of 1773 was a very crude attempt at providing a 
satisfaetoiy governmental machinery for India. It violated “the 
first principles of administrative mechanics. ”t It provided a ss^stem 
of cheeks and balances which made the smooth working of the consti- 
tution very difficult. “It created a Governor-General, who was 
powerless before his own Council, and an Executive that was power- 
less before a Supreme Court.”* The extent of control exercised by 
the Governor-General over the premdencies of Bombay and Madras 
was also very small. These anomalies led to further intervention by 
Parliam^t p 
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3, Pitt’s India Act, 1784 


CHANGES 
W HOME 
GOVERNMENT. 


The Act of 1784 set up a Board of CommissioneTS 
for the Affairs of ludia, generally Imown as the 
Board of Control. It consisted of six members — ^the Chancellor of 
the Exchequer, a Secretary of State and four Privy Councillors 
appointed by the King and holding office during his pleasure. To 
this parliamentary body was now transferred “the superintendence, 
direction and control of all acts, operations and concerns which in 
any wise relate, to the Civil or Military Government or revenues of 
India.” The Court of Proprietors and the Court of Directors con- 
tinued to manage their commeroidl affairs as they liked, but in 
matters political they were subject to the control of this Board. 
“Pull access was given (to the Board) to the Company’s records; 
its dispatches from India must be submitted to it, and dispatches out 
could only be sent with its consent and altered at its desire, while it 
might require its orders to be semt without the Directors' concur- 
rence.”* The Court of Proprietors could not alter any decision of 
the Directors approved by the Board. 

The Act also introduced some changes in the 
constitution of Governments in India. 'The num- 
ber of members of the Governor-General’s Council was reduced to 
three ; the Governors of Bombay and Madras got similar councils of 
three each; the Governor-General and the Governors received the 
right of a casting vote. The powers of the (jovemor-General over 
the minor presidencies were further extended to ensure real sub- 
ordination. 

Thus the Act made certain far-reaching changes 
both at home and in India to improve the working 
of the Government. Its glaring omission was, however, remedied in 
1786 when power was given to the Governor-General to override the 
decisions of his Council. The Board of Control set up by it continued 
in name up to the year 1858, but aU real power became concentrated 
in its President. 


CHANGES IN 
INDIA. 


BFEECTS. 


4. The Charter Acts of 1793 and 1813 

The right to renew the commercial privileges of the East India 
Company embodied originally in a Royal Charter was availed of 
by Parliament to tighten its control over the political affairs of the 
Company. Thus, at intervals of twenty years, the Charter Acts of 
1793, 1813, 1833 and 1853 were passed. 

THE cascARTBR The Charter Act of 1793 did not introduce any 

ACT OF ms. Ranges, except those of detail, in the administra- 

tion; the only important change embodied in tt was that ^^K ing’s 

* Kcltli, A Constitutional Hlitoiy of India, p. 90. • • > 
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approval was henceforward to be necessary for making appointments 
of the Governor-General, the Governors and the Commander-in- 
Ohief. 

Charter Act of 1813, while allowing the 
Company to remain in actual possession of its 
dominions in India, asserted the tuidoubted sovereignty of the Ci*own 
in express terms. It introduced minor changes in the administra- 
tion, made improvements in the recruitment and training of the civil 
servants and set aside a lakh of rupees every year for the improve- 
ment of education in India. 

6. The Charter Act of 1833 

j^^wNs. Charter Act of 1833 was characterised by 

Lord Morley as “certainly the most extensive 
measure of Indian Government between Mr. Pitt’s famous Act of 
1784 and Queen Victoria’s assumption of the Government of India.’’ 

Its main provisions could be summed up as follows : — 

(1) It required the Company to wind up its commercial 
transactions. 


(2) It laid down that the Company’s territories in India were 
held by it “in trust for His Majesty’s heirs and successors.’’ 

(3) It deprived the Presidencies of Bombay and Madras of 
independent legislative powers and authorised the Governor-General 
in Council to legislate for the whole of India. 

* (4) It provided for the appointment of a fourth member, being 

an expert in law, to the Council of the Governor-General to assist 
in the drafting of laws. 


(5) It recommended that the diverse laws prevailing in India 
should be codified and accordingly a Law Commission with Lord 
Macaulay, the first Law Member, as its President was set up. 

(6) It gave a definite promise to Indians that “no native or 
natural bom subject of the Crown resident in India should by reason 
only of his religion, place of birth, descent, colour or any of them, 
be disqualified for any place in the Company’s service.’’ 


6. The Charter Act of 1853 and After 

Charter Act of 1853 allowed the Company to 
“ govern “only until Parliament shall p^erwise 
pjtsyiclfi^’^ It deprivedrthe Court of Directors of ‘‘patronage’’ aud 
threw oj^n pxe Oivii Service to competition. 
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Matters suddenly came to a liead with the outbreak 
OP t)f the Indian ^poy Mutiny in 1857. The blame 
INDIA ACT, 1BB8. Company and Parliament decided 

to relieve the East India Company of its political responsibilities bj 
transferring its dominions to the Crown. This was done by the 
Government of India Act, 1858. It brought the period of Company’s 
rule in India to a close. 

7. Conclusion 

Before passing on to the study of the next period, it would be 
appropriate to sum up the achievements of the Company’s rule in 
India. The expansion of British rule in India, the gradual tightening 
of Parliamentary eontrol over the Company’s political functions, 
and the beginnings of concentration of authority relating to the 
Government of India in the hands of the Governor-General have 
already been noticed. To these we may add that during this period 
the problem of providing an effective government capable of main- 
taining law and order was solved though not witliout initial blun- 
ders; by slow degrees an efficient 'covenanted’ service of character, 
ability and experience was evolved out of the older system of pure 
jobbery and corruption; a working settlement of land revenue, and 
organisation of civil and criminal justice were effected in order to 
ensure the provision of a just government; the extirpation of human 
sacrifice, the extinction of slavery, the abolition of Sati and Infan- 
ticide and the suppression of Thugee laid the foundation of a 
humane social system; measures of famine relief and construction of 
public works were undertaken; the adoption of the ‘Western system 
of education and the recognition of the right of Indians to places 
in the Company’s service, though imperfectly conceded, were valuable 
beginnings for the political advance of the people of India. The 
amount of spade-work done by the Company’s first administrators 
is likely to be ignored by those who judge it by what it did not do. 
In that age when colonies were still regarded as ‘plantations’ to be 
exploited by the mother country, this record, though not exactly 
flattering, deserves just appreciation, 


n 

THE SECOND PERIOD— 1868 TO 1917— THE PERIOD OP 
PARLIAMENTARY SUPREMACY 

Government of India Act, 1858, transferred 
the control over the Goveunmemt of Indlh from 
the Company to the Crown. The Powers of the, Court of*I3ireotors 



HOW INDIA IS GOVKRNED 


and the Board o£ Control were henceforward vested in a Secretary 
of State who as a memher of the British Cabinet Was, in accordance 
with constitutional practice, responsible to Parliament. 

1. Nature^ of Parliamentary Control 

Though the legal supremacy of Parliament over 

Indian affairs was complete, and it was open to 

Parliament to exercise control either by means of 
legislation or by requiring its approval to rules made under delegated 
powers of legislation; or by controlling the revenues of India; or by 
exercising its very wide powers of calling the Secretary of State for 
India to account for any matter relating to Indian administration, 
actually Parliament did not do so. It took little interest in matters 
^dian. Preoccupation with affairs at home, in Ireland and on the 
continent, the great distance from India, the difficulties of commu- 
nication and the gross ignorance of Indian conditions on the part 
of an average member of Parliament made it less and less willing to 
interfere in Indian matters. On the other hand, the press, the tele- 
graph, the improved means of communication, the steady advance 
of In^a to 'Western methods and standards of administration, and 
the beginnings of representative institutions in India helped to pro- 
mote a feeling that India’s welfare was generally safe in lie hands of 
the Indian Qovernment. It was, indeed, a paradox that “Parlia- 
ment ceased to assert control at the very moment when it had acquir- 
ed it.’’* It, however, asked for a report of the moral and material 
progress in India to he laid before it every year, and the Secretary 
of State was required to submit accounts once a year “when a per- 
functory debate attended by a handful of members with Indian 
fnterests convinced resentful Indian visitors to the Commons of the 
complete indifference of the British people to Indian affah’s.’’t 

2. The Secretary of State for India and his Council 

With Parliament as a “sleepy guardian” the Seere- 
couNcn.. tary of State for India came to be the de facto 

head of the Government of India. In order, 
however, to provide him with experienced advice on Indian questions, 
the Secretary of State was given the assistance of a Council of lifteen 
members of whom eight were appointed by the Crown and seven 
by the Directors. Vacancies in the future were to be fflled by the 
Crown, The members held office during good behaviour but could 
be retuoved if both houses of Parliament presented an address to His 
Majesty. In order to prevent them from taking active part in parly 
p<ffiti(is, it was provided that members of the Coxmeil could not sit 
ia ParUament. 


I. so, 

of India, ^ ITO. 


OnE APPOINT- 
MENT OP IME 
COVNCm. 
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m^FUNCTiONS The functions of the Council were purely advisory 
And the Secretary of State could normally over- 
rule his Council but in one matter, namely, the 
spending of Indian revenues, he was bound by the decision of his 
Council. A number of factors, however, tended to make the Secre- 
tary of State practically independent of any check of the Oouneil. 
His powers of appointing members to the Council, carrying on 
secret correspondence on matters of urgent importance with the 
authorities in India and calling the different secretaries of the various 
departments to present eases before him without the knowledge of 
the members of the Council, soon made his position one of distinct 
superiority. 


3. The Secretary of State and the Government of India 

oif Secretary of State, representing the Crown 

Hosm and the British Parliament, was legally supremo 

over all authorities in India. He was charged with 
the “superintendence, direction and control of aU acts, operations, 
and concerns, which in anywise relate to the Government or revenues 
of India.” The Governor-General was, on the other hand, required 
to pay due obedience to all such orders as he might receive from 
the Secretary of State. The extent to which the latter exercised 
these powers depended on the personal relations existing between 
him and the Governor-General. Normally, the Secretary of State 
would attach great importance to the judgment of the Governor- 
General who as ‘a man on the spot’ would be acquainted with local 
conditions; difficulties of distance and commimication were addi- 
tional handicaps in exercising control from England. "While all thia 
might be conceded, there could be no doubt that in case of sharp 
difference of opinion between the Secretary of State on the one hand 
and the Government of India on the other, the former was legally 
supreme. The Governor or Governor-General, as the case naight be, 
had either to submit, or tender his resignation. 


nSxANCBS. important occasions this principle 

was emphasised and enforced beyond all doubt. 
When Lord Mayo’s Government as a whole protested against being 
required to pass the Bills which became the Contract Act and the 
Evidence Act, in the shape in which the Secretary of State approved 
them, on the ground that such a course deprived the Legislative 
Councils of aU liberty of action, the Home Government laid down 
the principle that “the final control and direction of the affairs of 
India rest with the Home Government, and not with the authorities 
appointed and (jstablidied by the Crown, under Parliamentary 
enactment, in India itself.” They further said; “The Government 
established in India is (from the nature of the’gaae) subordmate to 
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<th 0 Imperial Government at Home. And no Government can be 
(Subordinate unless it is within the power of the'' superior Qovern- 
iment to order what is to be done or left undone, and to enforce on 
jts officers, through the ordinary and constitutional means, obedience 
-to its directions as to the use which they are to make of official 
•position and power in furtherance of the policy which has been finally 
(decided upon by the advisers of the Ci-own.” Again, when Lord 
"Northbrook’s Government attempted in 1874 to assert their inde- 
Ipendence in fiscal matters, the British Government were equally firm 
fn asserting their constitutional rights. 

raison d’etre of this control from above was 
^ ’ the absence in India of any popular check on the 

potions of the Government. Parliament, as the guardian, of the 
“interests and welfare of the masses in India, could not surrender any 
jpart of its control over the Indian authorities. 

practice, however, the relations between Simla 
and "Whitehall varied with the “personal equa- 
pon.” If sometimes, Viceroys of India were treated as “agents” of 
jflie British Government, there were occasions on which Viceroys 
Regarded Secretaries of State as the “convenient mouthpiece of their 
policy in Parliament.” 

The Government of India 

The transfer of control over the Government of 
India brought about a change in the position of 
the Governor-General who was also, thereafter, 
styled officially as the Viceroy. In that dual capacity he was “the 
direct representative of the Grown as well as the authority directed 
to control, superintend and direct the civil and military administra- 
tion of India, with the aid of bis (Executive) Council.”* 

The Governor-General’s Executive Council was 


vwtea. considerably enlarged during the following years, 

The Charter Act of 1833 had already added a 
fourth member to assist the Governor-General in Council in the 
drafting of laws. At first, he was entitled to attend and vote only 
In those meetings of the Council in which legislation was under con- 
■ndeiration, but the Charter Act of 1853 made him a regular member 
of the Governor-General’s Executive Council. The Councils Act of 
1861 raised the number of members to five by adding a financial 
expert. In 1874, an additional member in charge of Public "Works 
ins appointed. 


' * A Bb<e(T ot lildia, p. 171. 



THE GROWTH OP INDIAN CONSTITUTION 


11 


During these years the Governor-General availed 
himself of the powers given to him in 1861 tc 
make rules for the conduct of business to develop the “Portfolic 
System” by which each member of the Executive Council was given 
charge of one or more departments, and the Council, as a whole, 
would meet only to discuss questions of general policy or questions 
which involved the over-ruling of Provincial Governments or matters 
on which there was difference of opinion between the Member-in- 
Charge and the Governor-General. 


GOVBRNOR. 

GBNERAn'S 

POSITION. 


The Governor-General having the right, since the 
Act of 1786, to over-ride the decisions of his Coun- 
cil acquired a dominating position in the Executive, 


5. Concentration of Authority at the Centre 

The transfer of control to the Crown carried for- 
GOvnuNMENT. wsi’d thc process of centralisation whose first 

beginnings had been made as early as the Kegulat- 
ing Act of 1773. The Provincial Governments were reduced to the 
position of agents of the Government of India and the entire- system 
of government was, in theory, “one and indivisible.” In adminis- 
trative matters, every local govenunent was required to obey the 
orders of the Governor-General in Council, and to keep him con- 
stantly and diligently informed of its proceedings and of all matters 
which ought, in its opinion, to be reported to him, or as to which 
he required information, and was under his superintendence, direc- 
tion and control in all matters relating to the government of its 
province. In finance, provincial expenditure, provincial taxation 
and provincial borrowing were all subject to central control. The 
Governor-General in Council also controlled legislative action in 
Provincial Councils by means of “instructions}” Bills introduced in 
a Provincial Council required the previous sanction of the Governor- 
General as well as his final assent. It would, therefore, be corr-ect 
to say that “whether from the administrative, the financial or the, 
legislative point of view, the concentration of authority at the centre 
was A cardinal feature of the pre-Eeform constitution.”* 

PMviNCEs transfer of power, legislative, administrative 

AGENTS. or financial, as was made over in practice to the 

provincial Governments was in the nature of delegation; there cqxdd 
be no question of any exact delimitation of functions and there 
could also be no doubt that such powers as were given to the pro- 
vinces could be withdrawn at #ny time. The subordination of the 
provinces to the Centre was, in theory, complete. * 


* Simon CommiBalon Bcpoxt, Vol. I, p. 113. 
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(6, The Growth of Legislatures 

t 9 

A salient feature of tlie period under study was the growth of 
legislatures — Central and Provincial. 

The function of legislation was not at first dif- 
feNDr^miTTVE fercntiated from that of administration and the 

•^ONcrroNS. legislative power was not recognised as residing 

in a legislature as distinct from the Government. When new laws 
-had to be made, they were enacted by a body the nucleus of whieh 
,Was the Executive Council itself, but to which additional members 
were summoned for the express purpose of passing those laws. The 
jViceroy or, in the case of a province the Governor, presided over 
■legislative discussions, no less than over executive consultations, 
^he germ of the present legislatures in India lies in the gradual 
Wension of those Executive Councils. 

uiiB^cooNmS*^ The process was begun by the Charter Act of 1833 

janFona wss. by which a Law Member was added to the Govem- 

,nor-Qeneral’s Council for legislative purposes onl 5 ^ The Charter 
JAot of 1853 made him a full member and provided that six addi- 
jtional members — ^the Chief Justice and another Judge of the Bengal 
Supreme Court, and four offleials appointed by the Governments 
jof Madras, Bombay, Bengal and Agra — should sit in the meetings 
of the Executive Council when it dealt with legislation. 

c^’^S^acT Councils Act raised the number of 

OF 1881 . additional members to twelve, and half of these 

J were to he nominated non-officials; a few Indians 

^us got an opportunity to participate in the legislative functions 
■of the Council. That Act also restored to the Governments of 
tSIadras and Bombay the powers of legislation which the Act of 
(1833 had withdrawn. The powers of Gie now “legislatures" were 
lextremely limited. They were not in any sense “miniature parlia- 
ments" and did not by any stretch of imagination contain any germ 
jof responsible government. Their function related merely to passing 
daws subject to the previous sanctiou and final assent of the Govemor- 
GeneraL They were aptly described by Lord MacDonald as “Oom- 
(mittees for the purpose of making laws — committees by means of 
(which the Executive Government obtains advice and assistance in 
*their legislation.” They were not deliberative bodies; they could not 
'•enquire into grievances or call for information or examine the con- 
?duct of the Executive. 


rpjjg infiian Coun<^ Act of 1892 went a step 
^ct. is«s« . ^ further by increasing the number of additional 

membe^ to sixteen^ and by authorising the making of regulations 
wliiw non'-o£Bi4£l members might be nominated. Bodies like 
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the provincial legislative Cotmeils and the Calcutta Chamber oi 
Commerce •were asked to submit names, and though they had nc 
binding effect, in practice they were always adopted. Thus, a kind 
of indirect election was introduced, though the use of the word 
'election’ was carefully avoided. There was, however, no approach 
yet to a parliamentary system. Lord Dufferin described tlie schema 
as "a plan for the enlargement of our provincial councils, for Cu 
enhancement of their status, the multiplication of their functions 
the partial introduction into them of the elective principle, and th( 
liberalization of their general character as political institutions.” 

m^ratsl*woo? Morley-Minto Reforms of 1909 marked ^ 

■* ' ’ furtlier stage in the development of India’s logls- 

latujes. The legislatures were considerably enlarged; majorities oi 
, non-ofScials were created in the pro'vincial councils; the prineiph 
of election was definitely accepted and the Muhammadan community 
was granted separate electorates. The legislatures also got additiona' 
functions and powers; they could by moving resolutions discus.* 
administrative matters and by asking supplementary questions ero.ss- 
examine Government on its replies to questions. But the changes 
introduced did not affect the old conception of the Councils. As th< 
Montagu-Chelmsford report put it, “the Morley-Minto Reforms h| 
OUT view are the final outcome of the old conception which made tht 
Government of India a benevolent despotism (tempered by a remots 
and only occasionally vigilant democracy), which might as it saw fi1 
for the purposes of enlightenment consult the -wishes of its subjects.’, 
The concept of Responsible Government had not yet informed o:( 
guided the composition of our legislatures. Lord Morley who had 
piloted these changes himself disclaimed that they had anything fc 
do witli the development of responsible government. Responsibility 
which is the “savour of popular government” was wholly lacking it 
the Councils. 


7. Political Discontent in India and the Policy of Association 

While the British were consolidating their rule ip 
IN INDIA. India by organising the system of administration 

and establishing law and order, India’s political consciousness begafi 
to grow. A common government, a uniform system of laws, ih« 
liberalising influence of Western education, specially that of English 
literature and history, the growth of speedy communications and 
means of transport, and above all, the cementing influence of i 
common tongue — the English language — gave India a sense of unity^ 
and national integrity which it had, perhaps, never attained beforei 
Knowledge of England’s own democratic traditions and Study of 
European and American histories awakmed a dgsire for 
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meat iu tliia country. It first took the shape of agitation on minor 
issues, but with the lapse of time, the issues became broader and 
broader. The Indian National Congress, founded in 1885, was at 
first a moderate political organisation concerned ivith demands which 
now appear ridieulou.sly low — e.g., the presence of elected members 
in the Councils, the right to ask questions and discuss the budget 
and the limitation of military expenditure. 

British from the very beginning failed to 
^BLSM. appreciate the strength of the influence which 

their own constitutional ideas had exercised over 
the educated elassc.s in India. The problem had been created by 
their very success in providing a stable and sound machinery of 
Oovernment, though, to some extent, also aggravated' by the failure 
of the British to solve the major problems of poverty, illiteracy and 
disease in India. 

The following remarks of the Joint Parliamentary Committee, 
1934, are very illuminating in this connection: 

“We have emphasised the magnitude of the British achieve- 
ment in India beeanse it is this very achievement which has created 
the problem which we have been commi.ssioned by Parliament to 
consider. By transforming British India into a single Unitary 
State, it has engendered among Indians a sense of political unity. 
By giving that State a Government disinterested enough to play the 
part of an impartial arbiter, and powerful enough to control the 
disruptive forces generated by religious, racial and linguistic divi- 
sions, it has fostered the first beginnings, at least, of a sense of 
nationality, transcending those divisions. By estahlidiing conditions 
in which the performance of the fundamental functions of Govern- 
ment, the enforcement of law and order and the maintenance of an 
upright administration, has come to he too easily accepted as a 
matter of course, it has set Indians free to turn their minds to other 
things, and in particular to the broader political and economic 
interests of their country. Finally, by directing their attention to- 
wards the object lessons of British constitutional history and by 
accustoming the Indian student of government to express his political 
ideas in the English language, it has favoured the growth of a body 
of opinion inspired by two familiar British conceptions; that good 
government is not an acceptable substitute for self-government and 
that the only form of self-government worthy of the name is gov- 
eimment through Ministers responsible to an elected legislature.”* 

Instead of recognising the legitimacy of these 
^ demands, the British turned a deaf ear and pur- 
sued a policy of Associjution whereby a few Indians were associated 

» j. r. c,''nqK>iit, p. 4j_- 
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with the administrative and legislative bodies. Some Indians were 
appointed to the fiigher posts in the civil services, others were 
admitted to the Executive Councils o£ the Governors and the Gover- 
nor-General, and the number of Indian members in the legislatures 
was increased from time to time. This policy failed to satisfy the 
more advanced sections of the population, and a definite conflict of 
opinion, therefore, became visible. 


8. The Declaration of Angusl 1917 

beginning of the Great War in Europe in 1914 
changed the whole situation. The Princes and 
Peoples of India made an excellent contribution by way of men and 
money to help the cause of Great Britain; moreover, that War was 
fought by Great Britain with slogans of “self-determination” and 
“maldng the world safe for democracy;” and it was only natural that 
Jndia should receive in principle what England appeared to be 
flghting for! 


On 20th August 1917, the following announeemeut 
coueerning the future constitution of India was 
made in Parliament by the Secretary of State for India. As it laid 
down the final goal of British policy in. India, and turned a new 
chapter in the constitutional development of this country, it deserves 
to be studied in exienso. 


“The policy of His Majesty’s Government with which the 
Government of India are in complete accord, is that of increasing 
association of Indians in every branch of the administration and the 
gradual development of self-governing vnsMutions with a view to- 
the progressive realisation of responsible government in. India as an 
integral part of the British Empire. They have decided that sub- 
stantial steps in this direction should be taken as soon as possible, 
and that it is of the highest importance as a preliminary to con- 
sidering what these steps should be that there should be a free and 
informal exchange of opinion between those in authority at Home 
and in India. His Majesty’s Government have accordingly decided, 
with His Majesty’s approval, that I should accept the Viceroy’s 
mvilation to proceed to India to discuss these matters with Ihe 
Viceroy and the Government of India, to consider with the Viceroy 
the views of local Governments, and to receive with him the sug- 
gestions of representative bodies and others. 

“ I would add that progress in this policy can only be achieved 
by successive stages. The British Government aud the Government 
of India, on whj'm the responsibility lies for the welfare and 
advancement of the Indian peoples, must be judges of the^hhtc and 
measure of each advance, and they must be*§mided by t&e co- 
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operation received from those upon whom new opporUmities of 
service will thus be conferred and by the extent to which it is found 
that confidence can be reposed in their sense of responsibility. 

'‘Ample opportunity win be afforded for public discussion of the 
proposals which will be .submitted in due course to Parliament.” 


m 

THE THIRD PERIOD— 1917 ONWARDS— THE PERIOD 
OP GRADUAL DEVELOPMENT OP RESPONSIBLE 
GOVERNMENT 

Declaration of August 1917 ushered in a new 
raffl ANNOUNCE- _ era in the constitutional development of India, 
j^T OP AUGusr, British Government for the first time accepted 
that the final goal of British policy in India was 
“the gradual development of self-governing insti- 
tutions with a view to the progressive realisation of responsible 
government in India.” (Italics mine.) Hitherto, the British 
statesmen had not only scrupulously avoided the use of such ex- 
pressions as “responsible government” with reference to India, but 
had even resented the suggestion of such a development being likely. 
Lord Morley, the Secretary of State for India in 1909, while pro- 
I posing his reforms in the Government of India, definitely asserted 
tihat his proposals had nothing whatsoever to do with the evolution 
iof responsible government. He remarked, “If it could be said that 
itbis chapter of reforms led directly or indirectly to the establish- 
iraent of a parliamentary system in India, I, for one, would have 
1 nothing at all to do with it.” 

1. The Montag u-Ckelmsfard Beport \ 

The Declaration was, therefore, cheered in India 
i as the recognition — ^rather belated — of the funda- 

r mental right of the Indian people to govern themselves. While the 
^general hopes of an immediate grant of substantial measure of self- 
tgovemment came to be pitched very high, there were some who 
tregatded this promise as a mere “ill-considered piece of war pro- 
tpoganda^’ which Great Britain migi^ not implement after peace was 
restored. - In order to give practical shape to the announcement, 
sMr. Montagu, the then Secretary of State for India, came to this 
•country in the. 'Company of Lord Chelmsford, the then Govet- 
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iior-Geueral, touted tlie licjuiiti-y to got lirst hand knowledge oE th 
politieal conditions and aspirations of the peo])lo of India. On tli 
basis of this study, they made out a Report on Indian Coustitution« 
Reforms known as the Monlagu-Chelmsford (or Montford) Rotinn 
Tt was mainly on the basis of this Report that the Government o 
India Act, 1939, came to be modelled. 

tMFOTffiMONTFOKD prominent features of the conclusions b 
iiBPOKT, which the Joint Authors came are embodied ii 

the following foim propo.silions : — 

1. There should be, as far as possible, comidele popular eonlro 
in local bodies and the largast possible independence for them ol 
outside control. 

2. The provinces ai'c the domain in which the earlier stepi- 
towards the progressive realisation of responsible government should 
be taken. Some measure of responsibility shoiihl be given at onec, 
and our aim is to give complete responsibility a.s .soon a.s conditions 
permit. This involves at once ^ving the provinces the largest 
measure of independence, legislative, administrative and financial, 
of the Government of India, which is compatible with tlie due 
discharge by the latter of its own responsibilities. 

3. The Government of India must remain wholly responsible 
to Parliament, and saving such responsibility, its authority in 
essential matters must remain indisputable, pending experience of 
the effect of the changes now to be introduced in the provinces. In 
the meantime, the Indian Legislative Council should be enlarged- 
and made more representative and its oppoi’tunities of influencing 
Government increased. 

4. In proportioti as the foregoing changes take effect, the 
conrjol of Parliament and the lieeretary of State over the Govern- 
ment of India and Provincial Governments must be relaxed. 

T^TONSSfsMNT- towards the goal of sclf- 

FiCANCE. government was recommended. The Joint Authors, 

however, made it plain that such limitations on 
powers as they were proposing were due only to the obvious fact 
ihat time was necessary in order to train both the representatives 
and the electorate for the work which tlicy desired them to under- 
take; and that they offered Indians opportunities at short intervals 
to prove the progress they were making, and to make good their 
claim, not by the method of agitation but by positive demonstration 
to the further stagSs in self-government whirl), they had indicated. 
Their proposals did not constitute a final solution but only* pro- 
vided a stage on the journey to a "n»l * 
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. The Government of India Act, 1919 


In accordance mth the main propositions laid 
down by the Montford Report, the Act of 1919 
lad the following prominent features. (1) It enlarged the size of 
egislatures and introduced majorities of elected members returned 
pn a wider franchise. The legislatures received additional powers 
)y way of influencing and criticising the Government both at the 
.'entre and in the provinces. They got the power of discussing the 
iudget before it was sanctioned and of voting on certain demands 
lor grants which were declared votahle. (2) As the provinces were 
jO be the domain where the first steps towards responsible govern- 
nent were to be taken, rules were made by which a line was drawn 
aetween Provincial subjects and Central subjects, the provinces alone 
oeing normally allowed to legislate on provincial subjects. The pro- 
vincial subjects were further divided into Reserved and Transferred. 
A number of subjects like Local Self-Government, Public Ilealth, 
Education and Sanitation were transferred to the control of Ministers 


appointed by the Governor of the province from among the elected 
members of the Legislative Council of the province. These Ministers 
were made responsible to the Legislative Council. The remaining 
subjects like Law and Order, Land Revenue and Finance were re- 
tained by the Governor and were administered by him through the 
Members of his Executive Council, who were not in any way res- 
ponsible to the Legislature. The principle underlying this division 
of functions was thus expressed by the Montford Report: “Their 
guiding principle should be to include in the transferred list those 
departments which afford most opportunities for local knowledge 
and social service, those in which Indians have shown themselves to 
be keenly interested, those in which mistakes which may occur though 
serious would not be irremediable and those which stand most in 


need of development. In pursuance of this principle we should not 
expect to find that departments primarily concerned with the main- 
tenance of law and order were transferred. Nor should we expect 
the transfer of matters which vitally affect the weU-being of the 
masses who may not be adequately represented in the new Councils, 
such for example as the questions of land-revenue or tenant righc«.”* 
This dual government or the division of control over the affairs of 
the government is popularly known as Dyarchy. Under it, the two 
halves of administration remained responsible to different masters, 
the Ministers being responsible to the Legislature and the Executive 
Councillors to the Crown. (3) The Central Executive, however, con- 
tinued to be wholly responsible to-the Secretary of State and the 
British Parliament, the Legislature being given powers of criticising 
and exposing the Executive and discussing questions of policy. (4) 


* M«Dta8i»Oiebntliud Hepott p, IM. 
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Tha control of IJie Secretary of Stale for India over Indian affai 
was completely relaxed in respect of provincial matters “transferred 
to the Ministers, except to seeure certain specified purposes. 1 
•‘Ke.served” matters in the provinces and in the affairs of the Centr. 
Government, the Secretary of State did not ordinarily intervei 
when the Government and the Legislature were in agreement. Thu 
while the position of the Secretary of State remained in theor 
supreme, by a process of convention* his control over Indian affaii 
was relaxed. • 


■ 3 . The Non-Co-operation Movement 

above provisions, however, failed to satisf 
the aspirations of the politically minded citizen 
of India who had confidently looked forward to a much mor 
substantial grant of power to tha people, in view of tht 
Declaration of August 1917. The most prominent drawbacks 0 
the Act of 1919 were : the complete irresponsibility of the Exeeutivi 
to the Legislature at the Centre, the transfer of only tha less import 
ant departments of the Government in the provinces, the inhereu 
difficulties of a dyarchical form of Executive, the retention of nomi- 
naited members in the Central and Provincial legislatures, and tht 
grant of over-riding powers to the Governors and the Governcr- 
General. In short, diere was no substantial transfer of power to tEe 
representatives of the people. 

?o’^o§M 30 ^E^ disappointment, however, coincided with two 
TioN. other factors, the sufferings of the masses in India 

due to a rise in prices and failure of the monsoon 
and the increasing anxiety of the Muhammadans in India, who want- 
ed, after the Great "War, that the Allies should restore the Snltau of 
Turkey to his pre-war position. These diverse factors, political, eco- 
nomic and religious, were combined under a joint Non-Co-operation 
and Khilafat Movement led by Mahatma Gandhi with the assistance 
of the Ali Brothers. 


The objects of the Non-Co-operation movement were thus sum- 
med up by the Simon Commission : — 

“The aims of the rank and file of the Khilafat 
Section of the movement were simple — they were 
concerned for the political and religious future of Islam. Mr. 
Gaudhi’s objectives were less definite. He stood for the ideals and 
the civilisation of India as against those of Europe; for the cull of 
the spinning wheel and the simpi^ economies of the village, us against 
the factories, the 'railways and the ‘materialism' of the West. But 

.I.. ,■! .III. H - ■■■ 

* A convention ia a constitutional undoratondinff or custom which hus no force of Iaw 
is, nevertheless, fienerallv observeH 
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Tioiifr his allies were many whose political and economic outlook 
fid way of life were European. It is not surprisins. thercforo, that 
Ir. Gandhi never found it easy to define what ‘Swaraj’ wotdd mean 
|5 actual practiee, his accounts of it varied from time to time and 
j'ere always nebulous. But the critical side of his doctrine was clear 
jCOUgh. Mr. Gandhi preached that British Rule had impoverished 
j.rdia ana dc.s1rojed its liberties. The exi.s1ing Government and all 
, stood for were ‘Satanic,’ and the only cure was to end it.” 

movement was organised on the lines of non- 
uspisNsioN. I'iolcnce and took the form of ‘‘non-co-operation,” 
j i.e., refusal to pay Government dues and orga- 

iised mass disnbedienee to the laws and to the orders of administra- 
tion, the aim being to parnly.se the Government. The movement 
Ithough non-violent in the beginning, soon deteriorated and acts of 
Violence against person aud property became frequent; the height 
j)!' violence was reached when “Twenty-one police-comstables were 
Inurdered with revolting cruelty at Chanri Chaura in the United 
f*roviuce.s by a mob acting under the excitement of the anti-Govern- 
•nent movement.” 

Intb^into movement had 1o be suspended and Con- 

jiGisLATunEs. pressmen who had boycotted the first legislatures 
(1920-23) elected under the Reforms of 1919, 
decided under pressure from the moderate elements in the Congress 
led by Pandit Motilal Nehru and Mr. C. R. Das to enter the Uegis- 
lative Councils. The entry of the Congress in the Legislatures was 
marked by obstructionist tactics aiming at constitutional deadlocks. 
The Congress candidates seeking election to the legislatures look a 
pledge of “uniform, continuous and sustained obstruction with a 
view to making government through the Assembly and the Comicils 
impossible.” The “Swarajists,” as these Congressmen were then 
called, secured a striking success at the elections and captured forty- 
five scats in the Central Assembly. They could not, however, do 
mneli as they were easily out-voted in a house of one hundred forty 
and odd; they were, therefore, compelled to follow a policy of com- 
promise. In the provinces, the success of the Swarajists was not 
uniform. Iti Bengal, theirs was the lar^st party in the legislature 
and in the Central Provinces they obtained a clear majority. But 
in aeeordancc with their tactics, they refused to accept Minister- 
ships, systematically withheld all supply for which their consent 
was necessary and reduced the salaries of Ministers appointed by 
the Governor from other parties to Rs. 2 per annum. The Governor 
wae thus forced to take over the administration of the transferred 
subjeeta, thereby aelcqowledging the imworkability of the constitu- 
tion, ^n 'other prownces, the Swarajists gave much less trouble and 
the administration “was carried on pretty smoothly. 
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4. The Unnon Qommmion and its Report 

app^^ment The attention of India was soon diverted to tt 
COMMISSION. appointment of a Royal Commission as provide 

for by the Act of 3919. The Act had laid dow 
that at the expiration of ten years a Statutory Commission appoiui 
ed by His Majesty should inquire into the workin<f of the syslei 
of government in India and report as to whether and to what exter 
it was desirable to establish the principle of responsible govern 
ment, or 1o extend, modify or restrict the degree of responsible gov 
ernment. A Commission presided over by Sir John Simon wa 
accordingly appointed in 1927 but as its personnel did not inelud 
a single Indian it gave rise to protests in this eouutry. The Coni 
mission’s enquiry was boycotted by many political bodies in Tndi, 
including the Congress; the evidence collected by the Coinmissioi 
was, therefore, not quite representative of the political opinion o 
the advanced sections in India. A Committee, consisting of the mem 
hers of the Central legislature, and a number of provincial com 
miitees, consisting of the members of the provincial legislatures, wen 
formed to assist the Commission, but their position was definitelj 
subordinate. 

ITS KEPORT. The Report of the Simon Commi.ssion was pnh 
lished in 1930 but was condemned as reaetionarj 
by the nationalist opinion in India. The chief drawback of thi 
report was that it did not recommend any material advance towards 
the goal of responsible government at the Centre. 


5. The Civil Disobedience Movement and the Bound Table 
Conferences 


d^bIId^ce Shortly before the publication of the report, the 
movement. Indian National Congress led by Mahatma Gandhi 

had launched a Civil Disobedience Movement, and 
the unsatisfactory nature of the Commission’s findings imparted 
additional force to it. The rate at which India’s political aspirations 
were, mounting higher and higher left no doubt that the Simon 
Commission Report would never he accepted by the people of India 
as a basis for a future constitution of their country. 


TOnram^D^ABtE The British Government accordingly decided t(j 
call a Round Table Confei’enee of members of 
Ilis Majesty’s Government and the representatives 
of India. The British Government took upon themselves the res- 
ponsibility of selecting India’s representatives at this Conference, 
with the result that the peopI9 of India did not from the very > 
beginning have ally confidence in the so called “representatives”; 
in spite of the rapid political awakening on thc^ part of the'^cople 
of Indian States and their elaim +« fn™.- * 
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lent, onlj’ the Rulers of tlie States or other high officials connected 
,'ith Slate administrations were invited by the British Government, 
foi’eover, the Indian National Congress had already committed 
isein to a subversive movement of civil disobedience and had, tbere- 
|ore, refused to join the deliberations of the first Round Table Con- 
jerence which began in November 1930. In the beginning of 1931, 
tord Halifax (then known as Lord Irwin) who was at that time 
•ne Viceroy of India persuaded Mahatma Gandhi, by giving him 
:ertain assurances, embodied in what is known as the Gandhi -Irwin 
^act, to suspend the Civil Disobedience Movement and to proceed 
i*o London to participate in the Second Round Table Conference. 
Mahatma Gandhi went to London as the sole representative of the 
'^^ndian National Congress; he was not, however, impressed by the 
flesire oi’ the British Government to part with power and, therefore, 
•eturned to India only to resume his movement. The Third Round 
'table Conference was then held towards the end of 1932. 

^HE emergence 

IJlf I’K 


FEUERATION. 


The deliberations of these conferences proved valu- 
able in so far as they led to a frank exchange of 
} opinion between the leaders of the two eonn- 

,;ries. The difficulties of introducing full responsible government at 
pne stroke became apparent, but by far the moat important idea 
jthat emerged was the acceptance of the principle of Federation* as 
•the basis of the new constitution for India. It was realised that 
5t was desirable to bring the Slates in a common organisation 
!at the Centre with British Indian provinces. The Unitary form 
•of government hitherto prevailing in India was declared unsuitable 
if the Slates were to be included, and the ideal of an All-India Fede- 
ration was, therefore, unanimously accepted. 

6. The Joint Parliamentary Committee 

In the light of the discussions at the Bound Table 

Conference, the British Government laid down 
the measure of political advance they were prepared to grant to 
India, in the form of a White Paper. A Joint Select Committee of 
the two houses of Parliament, under the Chairmanship of Lord 
Linlithgow, was appointed to review the question once more. The 
Committee was assisted by Delegates from India but it appears that 
not a single major proposal of the Indian Delegates was accepted. 
The Report of the Committee was made the basis of the Government 
of India Act, 1935. 

7. The Government of India Act, 1935 

The prominent feSstures of this Act are; — (1) the 
' acceptance of an All-India Federation, (2) the 

i ntrotection of partiid responsibility in the form of Dyarchy at the 

* Fo» a. deteUtd rtttay o« EsdemUon, »« Chapter IV. ~ 
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Centre, (3) the grant of ‘autonomy’ to the provinces and (-1) Sa& 
guards, Reservations, Special Responsibilities, over-riding powen 
etc., in the hands of the Governors and the Governor-General, 

nra^^^^ioNABY Tjie detailed provisions of the Act are discussed J 
length in. the following chapters and their defem 
indicated at appropriate places; here it is enoug 
to notice that the whole scheme embodied in the Act of 1935 appears 
grossly inadequate from the point of view of transferring any res 
power to the people. It was regarded as reactionary and dangerou 
by many and was, on the whole, received with indignation and rt 
sentment in this country. 

OP J^nwoN most sifpiificant feature of the Act was it 

STATUS. deliberate omi.ssion of any direct or indirect re 

ference to the grant, immediate or otherwise, o 
Dominion Status to India. In view of the numerous assurance 
given in the past by the highest British spokesmen* and the repealci 
requests made in India and in Parliament to rectify this error, th 
British Parliament refused to give a defimte assurance in the onl} 
authoritative way in which it would be morally binding on fulun 
Parliaments. Instead, it adopted the curious method of retaining tht 
Preamble to the Act of 1919 with its goal of ' gradual development oi 
self-governing institutions’ even though the Act itself was repealed 

8. Introduction of the Provincial Part of the New Constitution 

cOTTOovmsv. spite, however, of the almost universal opposi; 

tion to the new constitution, the British Govern- 
ment decided to proceed with the plan, and as the federal piart of 
the Constitution was to he introduced some time after the Provin- 
cial part had been in operation, the new constitution was introduced 
in the provinces from 1st April 1937. The Indian National Con- 


* The following statement of H, M« the King Emnernr was read by Hi Tl* Hi the Duke of Con- 
naught on the oocosion of the opening of the new Tndlnii Legislature on Dtb February ld21 For 
mare, it xnoybeforgeneratlans, patriotic andloyaJIndionshovedreamcdof Swaraj for tlieirMother- 
land. Today you have the beglxuiiogH of Swaraj within mv Empire, and the widest scoi>e and ample 
opportunity for progress to the liberty which toy other Dominions enjoy.'* (Italics mine.) 

The Instrument of Instructions issued H. M. the King Emperor, dated Uie 15th March, 1021 
contains the following paragraph : ** For above oil things it is our will and ploaniro that the plans 
laid by our Parliament... may oome to fruition to the end that British India may attain its true place 
among our ** Dominions*'^ (Italics mine.) 

In October 1020, Xiord Irwin ( now Lord Halifax) the Viceroy of India admitted that it was ** im- 
plicit in the deeloratian of 1017 that the natural issue of Indion Constitutional progress, us their 
contemplated, U the attainment of Dominion (Itatica mine). 

A similar note was struck by the late Mr. BSmsay MacDonald, Prime Minister ,at the final session 
of the first Bound Table ^Conference in January 1081, when he said:— 

** Finally, I hope and 1 trust and 1 pray that by out labours together Indio will come to possess 
the only thing she now lacks to give her the otaius of o Dominion amoiust the British ^nShonwealth | 
of Nations^what she now lacks for thaW-the responsibilities and cores, the burdens and the 
diilioultica, but the pride and the hmiour of lespoiiBihie sclf-govcmment.** (Italics mine). 
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fObS doeided to contest the elections to the new provincial logis- 
jiiur^s and found itself returned in clear majorities in siv out of 
ieven pi^ovinoes. The responsibility of the formation of Ministries 
i those provinces had, therefore, to be shouldered by Congressmen 
t/ho, afler great hesitation and with the avowed object of wreehivg 
tie eonstitnlion, decided to accept offices provided the Governors 
k the provinces gave a solemn assurance that they would not in 
practice exercise the special powers given to them by the Act of 
i.93j5. Tn other words, they wanted to make use of their strengtli 
the lOHislahircK to reduce tne Oovernoi-s’ powers to a dead-letter 
hid llioreby remove the chief impediment in the way of the estab- 
Ushment of Responsible Government in the provinces. When, 
herefore, the Governors of these six piwinces sent for the leaders 
jlf the Con{>re.ss party in the legislature in each province, the leaders 
Sked for the above-mentioned as.nraiioes which the Governors 
declared they were unable to give in face of the express pro\isions 
the Act of 19:15. 


IMTEWM 

jIINISTHIES 


A eonslilntional deadlock thereupon resulted and 
the Governors were compelled to carry on the 
•Administvatvon with the help of Ministers who did not command a 
^najority in the legislature. The formation of such “interim minis- 
'|.ries“ at the very beginning of the constitution was widely ridiculed. 


i^ccEpTS 111 1937, the situation was changed by the 

^ ' assuring speeches of the Secretary of State for 

I India and the Governor-General, and the Congress 

Uecided to form ministries in the six provinces of Bombay, Madra.s, 
United Provinces, Central Provinces and Berar, Bihar and Orissa 
where they had clear majorities. Sometime later, the Congress in 
coalition with other parties was able to fom ministries in the North- 
West Frontier Province and Assam also. 


9. The Working of the Provincial Conshiution 

After the initial difficulty described above was got 
HBADS. ' over, the working of the provincial constitution 

was, everywhere, smooth beyond all expectations. 
The Assurances controversy had clarified the issues and the Qover- 
uovs acted tactfully and allowed the Ministers full scope for putting 
into operation their own programmes. There were incidents in the 
life of the United Provinces, Bihar, Orissa and Central Provinces 
Mlnmlries which raised first class constitutional issues ; a full account 
of these will be found in the Chapter on “Provincial Constitution 
at but the maimer in which they were tided over bore testi- 

mony to the spirit >0?^ good-wili prevailing on both sides. 
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comparative success ol the provineial coast i 
FEDi^ATiON. ^utiou ruiscd the question of the introduction o 
an All-India Federation and it was only natura 
that those wiio had tasted power in the provinces should he tin 
first to demand that the Central Government should he bronfcht ii 
line with the new eonditious prevailing in the provinces. The atti- 
tude of the country to the scheme of the All-India Federation as 
proposed by the Government of India Act, 1935, was definitelj 
hostile, but while some favoured the securing of a few modifications 
others wanted to drop it ‘lock, slock and barrel.’ 


10. War and India’s Constitution 


beginning of the year 1939 saw the worsening 
GOVERNMENT OF of the political situation in Europe and this led to 
a clamour for a fight lu order to secure lull 
responsible government at the Centre, in the 
meantime, the possibility of India being involved in war drew the 
attention of the British Government to an omi.ssiou in the Act of 
1935 by which though provision had been made for the Central Le- 
gislature to make laws ou provincial sub,ie(’t.s in case of an emergency, 
no authority had been given to the offieers of the Central Govern- 
ment to undertake the execution of .such matters. This was cor- 
rected by the Amendment of the Government of India Act, whicl) 
laid down that if the Governor-General iasued a Proclamation of 
emergency and declared that the secui’ity of India was threatened 
by war, tJie Central Legislature could confer powers or impose duties 
upon the officers of the Government of India even as respects Pro-’ 
vincial matters. Fiu-ther, it authoidzed the GoYernor-Geueral, dur- 
ing the operation of such emergency, to give directions to a Province 
as to the manner in which its executive authority was to he exercised. 
Thus, by a single stroke, the Government of India was given full 
powers to control all activities of the Provincial Executiv® and 
Legislature, if it so chose. 


This was followed by the Goveruor-lleueri'l enact- 
ing the Defence of India Act, 1939, by which the 
Proclamation of Emergency was i&sued, and the Central Goveru- 
ment assumed the powers to make such rules as appeared to it to 
bo necessary or expedient for securing “the defence of British Iiiditt, 
the public safety, the maintenance of public order or tlie efficient 
prosecution of war or for maintgining supplies and services esson- 
lial to the life of tlie community.’’ In exercise of these wide powers, 
various rules of far-reaching importance wcho issued fi;otu, time 
to time. , 
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The "Wai’ iu Europe had immediale effect on poli- 
i^iA*5 POLITICAL tical cveiits m Indta. When Great Britain declarca 
war against Germany, India too was officially 
'declared at war with that country, without the consent of the people 
for of their representatives in the legislature. Though the sympa- 
Lthies of the Indian people were clearly with Great Britain in her 
'‘Struggle again-st the Nazi Rule in Germany, certain sections of the 
Ipopulation saw in the predicament of Great Britain an opportunity 
‘for India, The Indian National Congress asked for a clear stale- 
tment from the British Government that at the end of Ihe War, 
Sindia would he given the right to frame her own constitution (through 
ja Constituent Assembly) which may amount to complete indepen- 
(| den.ee. The British Government, while giving a general assur- 
bance, dwelt on the complexity of the Indian problem and the Secre- 
Uary of State for India referred in particular to the lack of unity 
>1 among the different communities in India and the consequent in- 
^ ability of the British to divest themselves of their responsibility for 
?the welfare and good government of the people of India, 

}'co]«rmjTK)NAL The Congress Ministries in the eight provinces 
I MACHiNBRY. thereupon re.signed offices by November, 1 939, Urns 
i leaving only Bengal, Sind and the Punjab govern- 

Jments to function as before. The Governor of Assam was able to 
^iform an alternative Ministry but the Governors of the remaining 
4 seven provinces were compelled to declare the failure of Constitu- 
^ tional machinery and take over the entire control of administration 
^ in their own hands, as authorised by Section 93 of the Goveimment 
i of India Act, 1935. The legislatures were suspended, the Governors 
I assuming to themselves all the le^siative poVers, A few senior Gov- 
ernment Officials were appointed in each province to act as Advisers 
' to the Governor to assist him in carrying on the government.* 

The suspension of the Constitution in the majority 
of the provinces, the continuance of an irrespon- 
■ sible government at the Centre and the approaching danger of war 
^ to India's frontiers led to grave political discontent in the country. 

< The major political parties concentrated their attention on the 
demand for the introduction of a National Government at the Centre, 
pending Ihe final solution of India’s eonstitutioual problems to be 
achieved after the war. In August, 1940, an important declaration 
wa.s made by the Viceroy, which was later confirmed by the Secretary 
of State for India. The goal of British policy in India was declared 
to be the establishment of Dominion Status in India as soon after the 


tbft GoWniox thfive found It pOiftlUo to apiwSat on Bitefmative sninistty and IbcteltiTe wlthdiow Seotfon 
9ft oftnojpio'vineial Constitution, since the autumn of 1941. Later^ 

a Qoslttlon ministTF formed in the aud S. 98 accordingly withdrawn. On the 

other hand, the mtnl8trioun«S«ngal and Sind have had a diequered career. 
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war aa possible, ^ho responsibility for framing the new constitution 
was, iu accordance with the principle of self-determination, declared 
to rest primarily on the people of India, “subject to due fulfilment 
of obligations which Great Britain’s long connection with India has 
imposed on her and for which His Majesty 'a Government cannot divest 
themselves of responsibility.” This declaration was coupled with the 
offer of the expansion of the Governor-General’s Executive Council 
so as to make it representative of India’s national interests. 


i^n^CKS. pronouncement evoked little enthusiasm' in 

India for the following main reasons: — Firstly, 
there was no prescribed time-limit within which the grant of Domi- 
nion Status to India was to take effect. “As soon after the war as 
possible” might ordinarily have been regarded as reasonable but the 
Secretary of State referred to the distinction drawn by the Balfour 
Committee between the status of a Dominion and its functions, 
thereby suggesting that even when India received the staUis of a 
Dominion, it might not be allowed to exercise control over certain 
functions like Defence. Secondly, while the principle of self-deter- 
mination was conceded in the main, it was hedged in by a proviso 
which was suspected to render the concession wholly unreal. The 
reference to “due fulfilment of obligations which Great Britain’s 
long connection with India has imposed on her” could be interpreted 
to mean that His Majesty’s Government would have a decisive voice 
in the name of safeguarding the interests of Minorities and of the 
Rulers of States. While the necessity of such solicitude for 
these interests was widely recognised in principle, it was feared that 
such an assurance might be relied upon by an obstructionist party or , 
interest to secnre the grant of unreasonable demands before agreeing 
to a new constitution. Thirdly, the failure of negotiations between.! 
the Viceroy and the important leaders of political parties on the 
issue of the expansion of the Executive Council created an impression- 
that the British Government did not really propose to part with 
power and to give such important portfolios as Defence to Indians. 
It must, however, be franldy recognised that in this the failure was 
due also to want of agreement among the different political aud 
communal groups as to the pi’oportion of members to which each of 
them should be entitled in the re-constructed Executive Council.* 


failure to end the political stalemate led to 
the revival of extremism in Indian polities. The 
British Government, having tried its hand at settle- 
ment and failed, declared its inrbility, to do anything further and 

* ** The constitutionnl deadlock to-day is not between a conBcn^cnt Indian national ^toveinent* 
asking Ibr freedom and a British Government reluctant to surrender its authority but b^'«>wers^e n^n 
elements of India's own national life." Paper on ** India's Constituti^M Future" the Bt» Hdn. 
L. S. Ameiy» Secretary of State for India. .Asiatic Review^ January, .^9^. 
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ilaifl the bJame at the door of communal differences in India. The 
Ilndian National Congress stressed its faith in com'plete independence 
jaiKl, as a protest against the restriction of freedom of expression 
'during war, started a movement of Individual Civil Disobedience. 
(The Muslim League advocated the partition of India so that the 
[areas in which the Muslims were in a numerical majority should be 
'.grouped together to form what is known as Pakistan. This idea was 
5 bitterly resented by all liberal elements as it would strike against 
the essential unity and integrity of the country. 

1 

British Government, finding it 
GENERAL’S EXE- impossible to induce the different communities in 
, India to come to au agreement, announced the 

expansion of the Governor-General’s Executive 
tkiuncil by the appointment, of Indians* to the five new portfolios 
I created to lueel the increased pressure of work due .to the war. The 
’ number of Members in the Council, including the Commander-in- 
‘ Chief was thus rai.sed to twelve out of whom seven were Indians, 

I The satisfaetion created by this liberal gp.sture was, however, partial 
' and short-lived as the world events were moving very fast.* 

! ATLANTIC*^ Public I’eseutiuent was soon aroused by the inter- 

j CHARTER. ])retation of the Atlantic Charter by Mr. Churchill, 

I the British Prime Minister. The Atlantic Ch-arter 

( was a document purporting to be a joint declaration of war aims 
I by the British Prime Minister and the Pre,sident of the IT.S.A. One 
of the Articles of the Charter reads as follows: “They respect the 
rights of all peoples to choose ithe form of government under which 
J- they will live j and they wish to see sovereign rights and self- 
government restored to those who have been forcibly deprived of 
them.” To the question whether the Charter applied to India, the 
‘ British Prime Minister replied “No. Sir.” In spite of the later 
explanations on the part of the British authorities, the disappoint- 
ment caused in India was real and widespread. 


The entry of Japan into the war in November 
RBOPOSAts. 1941 constituted a menace to India’s eastern 

frontiers and stressed the need for an increased 
war effort in India. The British. War Cabinet in response to urgent 
and pressing entreaties from India, America and China agreed to 
reconsider the whole question of comstitutional settlement in India. 
The conclusions of the Cabinet were embodied in a document w'hich 
was handed over to a member of the Cabinet, Sir Stafford Cripps. 


*In orde? Co ostoolftto repYtsentatives of Indian opinion with the war effort, a National Defhnoe 
Ctettitotl, vawiftlng oC twtnty ppisoiui sainted from British India and nine from Indian States was 
alaa souap. ATbough the Couttul used to twice or thrice a year and was kept infonned about tht 
PtotffM of the H did n^t occupy any important place In the consUtutional machinery, as it had 

lie volw in shapiof miUt«3^ policy. 
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a renowned sooialist imj an aoknowJedjrecl fri(>iul of India’s i)olitieal 
aspirations. Sir Stafford arrived in India in Mareli 19-!2 and 
revealed the propo.sals of the War Cabinet to a few hi<,di officials 
and leaders of different parties. The proposals were later published 
and efforts at settlement made but the negotiatioii.s ultimately broke 
down presumably on the issue of transferring' control over Defence 
and Sir Stafford had to return disappointed, The proposals uf the 
British War Cabinet were automatically withdrawn, leaving tin* 
situation as it was before. The nature of the proposals, their con- 
stitutional significance and the eause.s of llie breakdown of nego- 
tiations deserve to be carefully studied as lbe.se propo.sals must form 
the basis of any future agreement. 


The following is the full text of the proposals bronglit by Sii 
Stafford Cripp.s: — 

TOoros^™*^ His Majesty’s Government having considered Hie 
anxieties expressed in this country and in India as 
to the fulfilment of promises made in regard to the future of India, 
have decided to lay down in precise and clear terms the steps which 
they propose shall he taken for the earliest possible realisation of 
self-government in India. The objeel is the creation of a new Indian 
Union which shall constitute a Donmiion associated with the United 
Kingdom and other Dominiona by a common allegiance to the Crown 
hut equal to them in every respect, in no way subordinate in any 
aspect of its domestic and external affairs. 

His Maje.sty's Government, therefore, make the following 
declaration : 


(a) Immediately upon the ecs.sation of hostilities steps shall 
be taken to set up in India, in the manner described hereafter, an 
elected body chiiraed vuth the task of framing a new constitution 
for India. 

(b) Provision shall be made, as set out below, for the partici- 
pation of Indian States in the constitution-making body. 

(c) His Majesty’s Government undertakes to accept and im- 
plement forthwith the constitution so framed .subject only to -. — 

(i) The right of any province of British India that is not 
prepared to accept the new constitution to retain its present con.sti- 
tutional position, provision being made for the subsequent, accession 
if it so decides. 

With such non-aeeeding provinces, should they so desire. His 
Majesty’s Government will be prepared to agree upon a new con- 
stitution giving them the same fqjl status as the Indian Union and 
arrived at by a pi’ocedure analogous to that here laid down. 

(ii) The signing of a treaty whicdi shall h> negotiated 'he*)iveeu 
Ilis Majesty’s Government and the constitntion-maMng hodv. This 
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treaty •will cover all necessary matters arising out of the complete 
transfer of responsibility from British to Indian hands ; it -will make 
provision, in accordance •with the undertakings given by His Majesty’s 
Government for the protection of racial and religious minorities; 
but •will not impose any restriction on the power of fiie Indian Union 
to decide in future its relationship to other member States of the 
British Commonwealth. 

"Whether or not an Indian State elects to adhere to the 
■constitution it wiU be necessary to negotiate a revision of its treaty 
arrangements so far as this may be required in th.6 new situation, 

(d) The constitution-making body shall be composed as follows, 
unless the leaders of Indian opinion in the principal communities 
agree upon some other form before the end of hostilities ; 

Immediately upon the result being known of provincial elections 
which will bo necessary at the end of hostilities, the entire member- 
ship of the Lower Houses of provincial legislatures shall as a single 
electoral college proceed to the election of the constitution-making 
body by the system of proportional representation. This new body 
shall be in number about 1/lOth of the number of the electoral college. 

Indian States shall be iu'vited to appoint representatives in the 
■same proportion to their total population as in the case of repre- 
sentatives of British India as a whole and with the same powers as 
British Indian members. 

(e) During the critical period which now faces India and until 
the new constitution can he framed, His Majesty’s Government must 
inevitably bear the responsibility for, and retain the control and 
■direction of, the defence of India as part of their world war effort, 
but the task of organising to the full the military, moral and material 
resourcea of India must be the responsibility of the Government of 
India "with the co-operation of the people of India. His Majesty’s 
Government desire and invite the immediate and effective participa- 
tion of the leaders of the principal sections of the Indian people iu 
tiie counsels of their country, of the Commonwealth and of the 
United Nations, Thus they will be enabled "to give their active and 
constructive help in the discharge of a task which is vital and essen- 
tial for the future freedom of India.” 

A careful reading of the above text would show 
?r<^oIais. proposals could be divided into two main 

parts, one dealing with the constitutional goal of 
India and the other dealing with the arrangements 
for the duration of the war. With regard to -the future, it was 
. made quite clear that India would get full-fledged Dominion Status 
'' with 'ev^n the right tp secede from the British Empire, This 
unequivocal grant, tnthout any reservations or modifications satisfied 
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even tlie most extremist demand as it amounted to complete inde- 
pendence. Further, this grant was to bo made without loss o£ time. 
Immediately after the cessation of hostilities, a Constituenit Assembly 
would be convened and any constitution settled by it would be 
binding upon the British Parliament which would proceed to embody 
the same in the form of a Treaty. The principle of self-determination 
was thus conceded. The Treaty would, however, contain certain 
stipulations for the safeguarding of the interests of minorities. If 
any province, after participating in the Constituent Assembly found 
that the form of constitution finally agreed upon did not satisfy its 
aspirations or suit its interests, it would have the option to stay 
out and would be given the same status of a Dominion as would be 
granted to the Indian Union, Similarly, tbe states would have the 
option to join the Indian Union or remain aloof. 

admitted that the above proposals con- 
stituted a great advance on the previous deolara- 
^ ' tions of His Majesty’s Government and sought to 

place the relations between India and Britain on entirely equal and 
honourable terms. They contained, however, two main difBeulties 
firstly, (they gave the provinces the right to secede from the Indian 
Union from the very start. The exercise of such right would lead to 
the destruction of India’s unity. The formation of a number of 
separate units or the division of India into two main parts would 
only intensify differences and make them politically dangerous. 
The financial consequences would be no less disastrous and the non- 
acceding States retaining direct contact with the Paramount Power 
would only add to the prevailing political chaos. As a solution of 
the problem of minorities it is a remedy worse than the disease.* 
Secondly, the people of the States would go without any real 
and eflEeetive representation in the deliberations of the Constituent 
Assembly which would include the nominees of the Rulers of the 


*The main ground on ^hlch th« demaml for ^rtition is based is that the Muslims xrilise to regard 
themselves as a minority and cloim that tbo Hindus and Muslims form tuio different nations incapable 
of oon^tuUng asingle state. The following main objections against this s^eme may be notlem. 

1. If the very purpose of this plan is to solve the problem of minorities in India, it is difficult 
to see bow that could be achieved since even after partition, there would be apartfrom other xnlnotitiea 
large Hindu populations in Muslim Provinces, ana large Muslim populatlonb Jn Hindu Provinces. 

2. Wholesale migration of population which may conceivably solve the above difficulty would 
be impossible to carry out in view of the large size of the country, the ngricultursl character of the 
population, the diffiemties of language and tlie prohibitive cost and inconvenience of transfer. 

3 . The existence side by side of Pakistan and lllndustan->two Communal States or blocks 
of States— would not be conducive to amicable relations between the two. 

4. The position of other minorities would logically necessitate the creation of slmilaT zones 
for them— a process which would end only by creating cnaotio conditions in India. 

5. And lastly, le It certain that tlie Hindus and Muslims constitute two dHTerent nations T 

AsH is difficult to deflne the term ** nation*’ in r igid terms, it is possible to lay emphasis on its different 
oBpeots and prove or disprove the two-nations theory. During the last few Ccntueles, Uie Hhuius 
and Muslims, in spite of their deep religious, soc^l and oultuml dlfTcrences have been gradually drawn 
together by community of race, hmguago, economic interests and political aspirations and it Is open 
to the leaders of tbe two great commuiutieB to emphasise their dilier^ces ana undo the work of uni- 
fioatlon and thereby permanently cripple the unity ond constitutiohal stature of Ind4 opk,^to carry 
forward this process m unity and enable India to gain its full measure cf equality among the dUterent 
nations of the world. ^ 
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States, This would materially deti'aet from the democratic principle 
of election of represcr^tatives granted to the people" of British Indian 
provinces. 

rHE*PBOPOslS:,s. second part of the Proposals dealing with the 

present arrangements contemplated the transfer of 
all portfolios except that of Defence in the Governor-General’s 
Council to Indians; and an attempt was even made to give certain 
matters connected with the Defence department to an Indian, 
leaving the conduct of war and questions of strategy to the Com- 
mander-in-Chief who would be directly responsible to the British. 
War Cabinet. But on the central issue whether the reconstructed 
Comrctl of the Goveriior-General, consisting of representatives of 
major political and communal parties in India, would be merely an 
expanded Council working within the frame-work of the present 
constitution or a National Cabinet with the Governor-General as a 
mere couslitutional head, Ihe negotiations broke down as Sir Stafford 
Oripps made it plain that no changes requiring the statutory modi- 
fication of the pre.sent constitution could be effected for the duration 
of the war and that entrusting full power to such a National 
Cabipet not responsible to the Governor-General would only mean the 
establi-shmeut of the tyranny of the majority! 

rejection of the Cripps Proposals was followed 
by a rapid deterioration of the political situation 
in the eounti\v. The radical elements in India felt a sense of 
indignation that even at such a critical period in her history Great 
Britain could not part with the substance of power. On the other 
hand, the British Government felt satisfied that they had done 
their very best and could go no further. In order, however, to conci- 
liate moderate opinion, a further expansion of the Governor-General’s 
Council, admitting more non-official Indians, was announced in July 
1942. India also sent two representatives to attend some meetings 
of the War Cabinet in Great Britain and to represent India on the 
Pacific War Council. The Indian National Congress, seething witli 
discontent, passed a Besolution at a meeting of its All-India Congress 
Committee held in August 1942, threatening to start civil dis- 
obedience on a mass scale. This led to prompt action on the part of 
the Government who ordered wholesale arrests of the Congress 
leaders. A movement of widespread sabotage, violence and crime 
thereupon ensued, and though after several months it was brought 
under control, it only led to increase of bitterness and suspicion, 
thereby postponing the prospect of any early settlement of the 
constitutional problem. 

The constitutional deadlock in the provinces, eresfr- 
m^B^*^°*** resignation of the Congress Ministries 

11**1939, had thus deepened. The Central Govern.- 
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meat, in spite of repeated “expansions,” eonlinncd to be respon- 
sible to the Secretary of State for India. The powers of the Gover- 
nor-General and the Governors were strengthened in nnmerons 
•ways. The Governors were authorized to continue the suspension ol 
the Provincial Constitution in the five provinces, Bombay, Madras, 
United Provinces, Central Provinces and Bevar and Biliar, nntii 
twelve months after the end of the war. The Governor-General’s 
Ordinances, ordinarily limited in duration to six months, could 
continue in force indefinitely. The Governor-General could, so lonp 
as he was satisfied about the continuation of the emergency in con- 
nection with the war, make any provisions by notification which 
could be made by Order-in-Gouncil or by rules made by, or with 
the sanction of, the Secretary of State. He could also, for the dura- 
tion of the emergency, exercise powers, formerly vested in His 
Majesty, of appointment to or removal from any office in India. 
These, together with the powers vested in him by the Amendment 
Act of 1939 and the Defence of India Act, 1939, served to concen- 
trate all authority in the Governor-General and the officers sub- 
ordinate to him. 


11. Post-War Developments 


the: SIMLA. 
CONFERENCB. 


The war in Europe came to an end in May 1945. A 
fresh effort to reconstruct the Executive Council 


of the Governor-General within the framework of the existing con- 
stitutional machinery was, however, made in June 1945 when Lord 
WaveU, the Governor-General returned to India after holding con- 
sultations with His Majesty’s Government in Great Britain and sum- 
moned leaders of important political parties, including lea- 
ders of parties in the Central Legislature and Prime 
Ministers and Ex-Prime Ministers of provinces, to a conference at 
Simla. Lord WaveU announced that pending the settlement of the 
main constitutional problem^ His Majesty’s Government was pre- 
pared to transfer all portfolios at the Centre, except that of Defence, 
to Indian members, and further, gave an assurance that the Gover- 
nor-General’s veto over the Council would be used sparingly. He 
proposed that the composition of the new Executive Council should 
be based on the principle of communal parity which meant equality 
of seats for Caste Hindus and Muslims, leaving other communities in- 
cluding non-caste Hindus to get separate representation. The use ot 
the term caste Hindus, the exclusion of the leaders of the Hindu 
Mahasabha from the invitations to attend the conference and the prin- 
ciple of communal parity in place of a privately agreed formula of 
Congi’e.ss League Parity* were interpreted as an attempt to rreail; 

*A poot between Mr* Bhtilabhal Desal, leader of tbe Conmea party in the Centra ILc^dative 
Aasembly and Nawsbzada Uaqat AH Khan, Secretary of the Mnelim League and Deputy Leader of the 
Muslim League party in the Asaembly had provided for equal repraisentation to the Congfesa and the 
League on the reconstructed executive CouneiL ^ 

n. I.G.r-a % 



the Congress as a conununai organisation of Caste Hindus and to 
Splacate the Muslims by giving them a repneaentatLon out of all pro- 
Oportion to their numbers. In spite of widespread resentment, the 
iSimla Conference was attended by all invitees and began with great 
ipromise as the political atmosphere was generally favourable. The 
conference was preceded by a large scale release of political prisoners 
(detained or sentenced during Hie disturbances of August, 1942. 
(The cordial manner in ’Which Lord Wavell took the initiative in 
(bringing about an amicable scttlemeent appealed to many as a valu- 
iable gesture. The elections to British Parliament, which were being 
(held about that time also led to the expression of generous senti- 
"ments, particularly by leaders of the Labour party. 


conference Lord "Wavell made it clear that 
' the failure on the part of different parties to agree 

'to the pei’sounel of the Council would not deter him from going ahead 
'with the task of reconstruction. Expectations of an interim settle- 
ment thus ran very high. But, when the MnsUm League took up 
the attitude that it alone had the right to recommend all the names 
of Muslim members of the Council, Lord Wavell quieitly announced 
the failure of the conference, taking all the blame on himself. As 
>the Congress party itself bad several Muslims among its members 
sand further, as the large majority of the Muslim members in the 
jprovincial legislatures of the Punjab and North-West Frontier Pro- 
vince were not members of the League, this claim on behalf of tlie 
League was bitterly resented. It was even argued that the confer- 
ence might not have been called at aU if it was intended to allow 
one party to hold up all constitutional progress in India, Some in- 
terpreted tlve Simla Conference as an election stunt arranged by 
the Conservative Cabinet in Great Britain to show to the world and 
the electorate that Britain was not unwUling to transfer power to 
the representatives of the people in India but it was the Indian peo- 
ple who were not united in their demand. 

The disappointment caused by the failure of the 
Simla conference soon gave place to subdued opti- 
mism when the Labour party with its pronounced sympathy with 
Indian political aspirations won by a thumping majority at the 
elections to British Parliament. The surrender of Japan and the 
consequent restoration of peace in the world also created the expec- 
tation that the task of settling India’s constitution on a permanent 
basis would have to be undertaken in the near future. Lord Wavell 
went back for conversations with, the new British Cabinet and on 
Ms return in September, 1946, ma^ an announcement to the effect 
that it was the intention of His Majesty’s Government to convene 
as soon as possible, n./!onstitution-maMng body to aseertgin whether 
the CSbihet proposais of 1942 brought by Sir Stafford Cripps were 


WAVEti’S 
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acceptable or whether some alternative or modified scheme was pre 
ferable. As a preliminary to the convening of a eonstitution-mak 
ing body, he announced that fresh elections to the Central and Pro 
vincial legislatm'es would be held so that the will of the Indian elec 
torate may be known. After the elections he proposed to take step.' 
to bring into being at the Centre an Exee;utivc which would have tin 
support of the main Indian parties and to hold discussions to decide 
the form of the constitution-making body. 

Though the announcement was too vague to creat< 

any definite expectations, the holding of fresh elec- 
tions was widely welcomed. The Central Legislature elected as £ai 
back as 1934, originally for a period of three years, had already be- 
come an anachronism and its dissolution was a source of genuine 
relief all round. But as the composition of the new Central Legis- 
lature was still to be based on the provisions of the Government ol 
India Act, 1919, with its restricted franchise and a large number oi 
officials and nominated non-officials, the enthusiasm display' cd at the 
elections which took place in the winter of 1945 was meagre. Be- 
sides, as there was no immediate prospect of transfer of power at 
the Centre, the best talent was reserved for provincial elections 
where the restoration of popular ministries was confidently expected. 
The elections to the Provincial legislatures were completed by April, 
1946 and popular ministries are restored in all provinces. The 
failure of constitutional machinery which had to be declared in the 
provinces where the Congress ministries resigned office in 1939 has 
now given place to responsible government. 

PAHUAMBNTAHY the Completion of elections and the formation 

PBL TOAT iON of populur ministries, interest has naturally 
^ ■ shifted to the next move in the solution of India's 
constitutional problem. A delegation of members of British Parlia- 
ment drawn from different parties, visited the country in 
the early months of 1946, with the object of going roxmd 
and forming their own opinions as to the general political 
situation in the country. On their return, they were expected to 
give an informal account of their impressions to the British people 
in general and to the members of British Parliament in particular. 
In March 1946, the British Cabinet sent a mission consisting of 
three of its prominent members. Lord Pethick-Lawrenee, the Secre- 
tary of State for India, Sir Stafford Cripps, the President of the 
Board of Trade and Mr. Albert Alexander, First Lord of the Ad- 
miralty, with a view to deciding, in consultation with the Viceroy 
and the representative elements in India, the host means of .setting 
up the machinery for framing India's consfitution. It-haK been 
made clear on behalf of the British Governmpnf> 
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q>v» 

’indiaa independence is no longer in dispute and that India can 
Jiherefore frame any constitution it likes for itself, and that the 
jjtnly problem which has now to be faced is to devise a suitable method 
fpy which Indians can themselves decide the form of their new in- 
Vtitutions, with the minimum of disturbance and the maximum of 

j^peed. 

<).2. Prospect 

f It would thus appear that India’s constitutional struggle is 
eoming to an end and the day is not far when India will rank among 
Ifhe free countries of the world. But the situation is, in fact, not 
yet free from anxiety and is complicated by three main factors: 
Jho attitude of the organised section of the Muslim population advo- 
3ating the partitioning of India; the peculiar position of the Indian 
’•States which persist in their autocratic rule and claim special rights 
‘and privileges from the Crown, and make only vague declarations 
of sympathy with the political aspirations of their people; and 
the determination of the British Government to fulfil their obliga- 
tions to the States and the Minority Communities by insisting on 
(adequate safeguards for them. How far these divergent claims can 
be reconciled with the existence of an independent and self-governing 
^Tndia is a problem for post-war statesmanship. In the meantime, 
tithe immediate political future of India hangs in the balance. 



CHAPTER II 

THE CENTRAL EXECUTIVE 


INTHODUCTOBY. 


For the ■understanding of the eonstitutiona 
machinery of India, it must be noted that thougl’ 
India is geographically and economically a single unit, political!} 
it is di-vdded into four unequal parts. By far the largest portioB 
covering about two-thirds of the area and including about three- 
fourths of the total population comprises of ‘British’ India and h 
dmded into Governor’s or Chief Commissioner’s Provinces. Next 
in importance is ‘Indian’ India consisting of numerous Slates ruled 
over by native Princes or Chiefs subject to the Paramountcy of the 
British Crown. Besides these two, there are the French and the Portu- 
guese possessions which, taken together, cover an area of about 
1,834 square miles with a population of about a million souls. Their 
administration has little in common with the rest of India and is 
not, therefore, studied here. The states disclose a bewildering 
variety of political arrangements and only a brief account of their 
constitutional status and their internal administration is given.* The 
rest of the book is concerned, almost entirely, with the government 
of ‘British’ India. 

Pending the inauguration of the All-India Federa- 
tion as laid down in the Government of India Act, 
1935, the present structure of the Government of 
India is regulated by certain Transitional Provi- 
sions which arc based on the Government of India Act, 1919, with 
modifications to fit in with the introduction of the new constitution 
in the Pro-vinces. The Act of 1919, now repealed, had vested the 
superintendence, direction and control of the civil and military 
government of India in the Governor-General in Council who was 
required to pay due obedience to all such orders as be might receive 
from the Secretary of State for India. This has now been slightly 
changed, and the Governor-General in Council is put under the 
general control of the Secretary of State and is to comply "with such 
particular directions as may, from time to time, be given by the 
Secretary of State. 

1. The Governor-General 

present Central Executive is 
ggv |gN OR. the Governor-General, also holding the office of the 

Crown Representative in relation to Indian States. 
He is appointed by His Majesty on the adyioe of 
the British Prime Minister, usually from amhng prominent -public 

*For thelStateB lee Chapter IV. ' 


THE FIIBSENT 
STRUGTUBE OF 
THE CENTRAL 
COVEBNUENT. 



non. of high rank and noble birlb.* No rigid qualifications are laid 
Slown, but an attempt is generally made to secure arman of outstand- 
I’ng ability with extensive parliamentary or administrative experi- 
iWce. He may not have detailed knowledge of Indian conditions but 
Eihonld have a fresh and vigorous mind and a liberal outlook. The 
'iotovernor-General is the most highly paid official in the worldf and 
ifn his capacity as the Crown’s Eepresentative in relation to Indian 
(^tates shares in regal dignities. No wonder, therefore, that the best 
] people available in the Empire are often attracted to this “the most 
ipicturesque and distinguished office in the overaeas service of the 
jBritish Crown.’’t The appointment of the Governor-General is 
■’not for any fixed term hut by convention it is continued for five 

t ears during which period he can, after the passing of the Leave 
. E Absence Act, 1924, enjoy leave of absence from India only once 
i^nd for a period not exceeding four months. 


Governor-General’s is not a party office in 
^ ' as much as changes in the British Ministry do not 

Wdinarily .affect his position. 5 Acute personal differences between 
him and the Secretary of State may, however, bring about his resig- 
jaation. The possibility of such an occurrence is remote as all poli- 
tical parties in England have more or less a similar outlook on 
iTndian affairs, and changes in the strength of the political parties 
’’do not, therefore, materially affect British policy with respect to 
India. The Ministries in England may come and go but the Gov- 
ernor-General continues for his period of five years. 


Governor-General of India enjoys two special 
iiiuuNmEs. immunities denied to the Govemors-General of 
Dominions. Firstly, he is not liable to be sued 
in any court in India either in respect of his official or private acts. 
Even when he ceases to he the Governor-General, proceedings in 
respect of acts or omissions in the discharge of his official duties can 
‘he brought against him only with the sanction of His Majesty in 
'Council. Secondly, “the Governor-General is immune from criticism 
in the Indian Legislature. Standing Orders of both Chambers of the 
Indian Legislature as well as of the different Provincial Legis- 
latures prohibit discussion of the conduct of the Governor-General 
as distinct from the Governor-General in Council. Conduct is 


* *' The Goveinor-OeDerel of a Dondaion <a now appointed on the fotmol end exelueive leeoio- 
stendatlon of the nondnion Prime Minleter who also eigne tbo Conunieeion in place of the Secretary 
of State ae hecetofere. Moreover, nationala of the Domlnlone also are now appointed to the offlee."' 
A. n. Radta, The Viceroy and Goveraor-Gcnetol of India, p. 10, 


tHo get* an annual aalary of Be. 3,80,800 and auob other allovroncee in respeot of eqplpmont, 
ttavenlng njam appointment, eto., oe may, from Umr to time, be Axed hy Hie Majesty In Council. 
ComMteetoa Eeport, VM. 1, p. ITT. 

.VLorl • Ijbetal, served under Ut, Montagu, a Liberal, Lord Peel, a Conservative, Lor® 

Olivier, <<a>h'..tmt« and Lord Blihenhead, a Conservative." Sir T. B. Sapru, The Indian Constitution, 
p. 
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iaterpreted not in. the sense of private or moral conduct only, but 
includes the exercise by him of any of his personal powers, whethei- 
statutory, delegated or otherwise — ^powers, exercisable in law by the 
Governor-General apart from his Executive Council.”* 


Scope of Central Executive Authority and the Mode of its 
Exercise 


SCOPE OP 
AUTHORITY, 


MODE OF 
EXERCISE. 


The authority of the present Central Executiv.- 
extends to matters with re.speet to which the Indian 
Legislature has power to make laws, to the raising in British India 
of naval, military and air forces and to the administration of tribal 
areas. 

This authority is to be exercised on behalf of His 
Mojp.sty by the Governor-General in Council, either 
directly or through officers suborrUnate to him. In view, however, 
of the introduction of the provincial part of the new eonstitution, 
several powers of the Governor-General relating to the Provinces, 
which are required by the Act of 1935 to be exercised by the Gover- 
nor-General in his discretion, are now removed from the scope of the 
powers of the Governor-General’s Council, and are wielded by the 
Governor-General alone. The Governor-General has also the power 
to exercise in his discretion all or any of the powers of the Governor- 
General in Council if he is on tour and is given such authority by the 
Governor-General in Council. 

In the exercise of his authority, the Governor-General is guided 
by the Instrument of Instructions issued by His Majesty on the 8th 
March, 1937 since modified in some respects due to war conditions. 


3. The Executive Council 

ITS COMPOSITION, fpjie Govcmor-General ’s Executive Council was 
first established by the Eegulating Act of 1773. 
Since then it has undergone several changes in its composition, func- 
tions and powers. It consists of such number of members as* His 
Majesty may decide. Before the outbreak of the present war, there 
were seven members ; at prsent, there are fourteen members exclud- 
ing the Commander-in-Chief who is an extraordinary member and 
has rank and precedence in the Couneil next after the Governor- 
General. They are all appointed directly by the Crown, usually on 
the recommendation of the Govemor-QeneraLt Untdl March 194-6, 
there was a provision that three of the members must he persons 
who have been for at least ten years in the service of the Crown in 
India and one must be a Barrister of England or Ireland, an Advo- 
cate of Scotland or a Pleader of a High Court of India, of nob less 


*A. B. Rudro, Op. CIt. p. 21. .Tv, 

ftho appointment of the Commiuidcr-in*Cbief is made on the advice of jUbe Fnme Minister and 
the Onhlnet* ^ 
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than ten years' standing. So long as the Couueill/Ji’s numbered only 
seven, tliis requirement gave the Council an official complexion, for 
the membership of the Council was regarded as a prize post to be 
aspired for by the ablest among the members of the Indian Civil 
Service. Though the qualifications prescribed did not exclude In- 
dians from appointment, in practice no Indian was appointed till 
1909. After 1921, three of the members were Indians, though no 
such rule existed. This was done in pui’suance of the declared 
policy of inorea.sing association of Indians in every branch of the 
administration.* The tenure of the members is not fixed but is usually 
five years and, like the Governor-General, they can enjoy leave of 
labsence out of India only once and for not more than four months. 


Since the days of Lord Canning the members of 
the Executive Council work according to the Port- 
folio system by which each of them is in charge of ono or more 
departments. The distribution of work is don© by the Governor- 
General who not only supervises and controls the general adminis- 
tration but is himself in charge of Foreign (External Affairs; 
and Political departments.! The Commander-in-Chief is in 
charge of the War Portfolio and has the control of the army, 
the navy and the air force; the Member in charge of Defence 
looks after the co-ordination of policy and action between the civil 
departments of the Government of India and the work of the War 
department, and also deals with such other matters relating to defence, 
e.g., war legislation, recruitment, prisoners of war and civil defence 
including A.II-P. as are not related to the active prosecution of the 
war; the Home Member is in charge of All-India Services, Police, 
Prisons and certain judicial matters within the scope of the Central 
Government; the Law Member is the head of the Legislative depart- 
ment and looks after the drafting of new laws; the Finance Member 
controls all financial matters including the raising of revenues, gre- 
paration of the budget, banking, currency and exchange ; the Member 
in charge of Posts and Air (Civil Aviation) controls Posts and Tele- 
graphs, civil aviation and motor vehicles legislation; the Member 
in charge of War Trans-port deals, with all types of transport requir- 
ed for defence purposes and controls the Railways; the Commerce 
htember controls India’s ti*adc, the other depaitoents each con- 
trolled by a Member are Industry and Civil Supplies, Agriculture, 
Laiour, Education, Sealth, Commonwealth Relations, Information 
and liroadcasting. Food, Planning,, and Development, 


pttaeali out ot tha toW nutnbai of (ItlacD tasmbeta. alavan ate Indiana. 

’tSMbt);' apaokintktha Govarnot-Ciananl aontools only the lacclgn Depaitiuent ; tba roUtica 
DaiAitnsauVia undei uia of the Ctown Bepseaantattve. 
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OF There is, i,hus, a clear cut distinction between the 

work of different departments; matters concermiig 
each particular department are normally disposed of by the Member- 
in-Charge, Each Member is to keep the Governor-General duly 
informed of all important matters in his department. He is required 
to refer to the Governor-General all matters which, in his judgment, 
are of major importance. While this leaves each member a certain 
measure of discretion, there are certain classes of matters which must 
be taken to the Governor-General for orders. They are: — (1) All 
cases where there is a difference of opinion with some other Hepan- 
ment; (2) All eases in which the decision of a Provincial Government 
is sought to be overruled ; and (3) All cases which require reference 
to the Secretary of State. 

EScnBTARiES. Immediately below the Membei’-in-Charge of each 
department is a Secretary who is generally a senior 
member of the Indian Civil Service and is the administrative head 
of his department. lie has the right of direct access to the Gover- 
nor-General whom he sees about once a week. This practice is a relic 
of the old days when the Executive Cmmcillors eoiild not be trusted 
with too much power. Even now, it materially detracts from the 
prestige and influence exercised by the Executive Councillors who 
often find that their Secretaries have already prejudiced the mind of 
the Governor-General in particular cases. The Secretaries have also 
the right to attend meetings of the Executive Council in order to 
supply the Membei's such information as they may require. All 
orders and other proceedings of the Governor-General in Council 
are required to be signed by a Secretary to the Government of India. 


matters of general and vital importance relat- 
r^irniNTo ^ administrative policy, the Governor-General 

and his Council give collective thought,* The 
Governor-General decides the time and place of 
the meetings of the Council and prepares rules of procedure to be , 
followed at such meetings. He is the ex-officio president of the , 
Council and takes the chair at all its meetings and nominates a 
Vice-President who presides in the absence of the Governor-General. 
The decisions of the Council are usually arrived at after a full dis- 
cussion and matters are rarely pressed to a division. But if that 
becomes necessary the Governor-General is normally boimd by the 
decision of the majority of those present and if they are equally 
divided, he or the other person presiding, has a casting vote. The 
Governor-General, however, has the final power of overriding a 
majority or even a unanimous ^ision of his Council if he is of 


*Case« in whicb the Govetiior.Geneial dUTeta from n department or in rrbicli there Is^lifference 
of opinion betrreeei two or more depsrUnenta or in wbieb it is proposed to send n despatch to the 
Seoretary of State ate invariably decided In Couned, In addition to these, the GoV'eno'sCenetal 
may think St to refer any oaaei to the Council. , 

s 




opinion that that is essential for the safety, tranquillity or interests 
of British India or any part thereof. In such ''cases, the matter 
!may be reported to the Secretary of State for India if any two mem- 
bers of the overridden majority so desire. This emergency power 
■in the hands of the Governor-General is only in the nature of a 
reserve and its very existence prevents the formation of any stiff 
opposition to the Governor-General or of any clique the like of which 
frustrated the designs of Warren Hastings, the first Governor- 
General. In fact, it was the sad experience of that unfortunate 
Governor-General that necessitated the grant of this power to the 
Governor-General in 1786. 

'4. The Relation of the Governor-General to Eis Executive Council 

the Central Execntdve, the Governor-General’s 
position is distinctly superior to that of his Coun- 
iGKNEBAL.^ ' cillovs who avo technically his colleagues in so far 
as they are appointed by the Crown, and further, 
i in so far as their decisions are normally binding 

[upon the Governor-General. In fact, they occupy a clearly sub- 
lordinate po,sition and this is due to several reasons the most import- 
5 ant of which are indicated below. 

reasons. Firstly, the Executive Councillors generally owe 

I their appointment to the Council to the recom- 

mendation and influence of the Governor-General to whom, again, 
‘they look up for promotion to higher ofSces, e.g., Governorships of 
I provinces. Secondly, it is the Governor-General who distributes 
{work among the members and exercises general .supervision over 
thedr departments, keeping himseLE duly informed both through the 
Members and their Secretaries. Thirdly, the decisions of the Council 
over which he presides can, in the last resort, be overridden by him. 
Fourthly, the Executive Council is a heterogeneous group — consist- 
ing not of members of any single political party hut of persons of 
varying political, communal and sectional loyalties. Since they 
represent no body and have no joint responsibility, they do not 
develop any team spirit and cannot, therefore, offer any effective 
and united opposition to the Governor-General, There is, instead 
an atmosphere of respectful submission and obedience. 

The recent expansion of the Executive Council, once in 1941 
and again in 1942, providing for an overwhelming majority of non- 
official Indians has no doubt introduced a democratic element in the 
Council as also given representation to certain communities like 
the Sikhs, the Scheduled Castes and the Non-official Europeans: 
but, due to the essentially temporary character of the arrangements, 
the unpojaularity inev^rred by the persons appointed and tihe pre- 
occuj^tion of the ipembers with the problems created by ^e war, it 
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is difficult to judge tlie exact degree of influence exerted by tbe new 
members. Moreover, it is significant that the most important port- 
folios of Foreign Affairs, War, Home, Finance and War Transport 
are not yet in Indian hands. It is also noteworthy that three of the 
new Indian members taken up in the Council resigned their seats 
in February 1943, owing apparently to their failure to share the 
Governor-General’s policy in handling the political situation in the 
eountiy. 

Moreover, the Governor-General occupies a unique 
position in the constitution. He is not merely the 
head of the Central Executive but has many other 
responsibilities and powers. As Viceroy or Kepresentatdve of the 
Crown, he is clothed with regal authority and exercises all the powers 
of the Crown in relation to Slate-s. Certain powers of prerogative, 
e.g., the power of pardon, the grant of commissions in Indian Defence 
Forces and the grant of Indian titles and honours have been dele- 
gated to him. As head of the Central Legislature he wields vast 
legislative and financial powers which are discussed fully in the next 
Chapter. He has, besides, executive and legislative powers in rela- 
tion to the provinces and controls their government.* These powers 
are expressly vested in the Governor-General alone and not in the 
Governor-General in Council. 

CONCLUSION. Thus, a formidable combination of rights and res- 
ponsibilities in the hands of the Governor-General 
makes him by far the most powerful authority in India, before whom 
the members of the Executive Council sink into insignificance. What 
Sir O’Moore Creagh said about this many years ago is still true. 
He is said to have remarked, “the mental attitude of the Members 
of the Council to the Governor-General is one of obsequious respect, 
which causes them — with rare exceptions — ^to treat his slightest wi§li 
as Khati-Sheriff, to be disregarded at their peril.’’ Nevertheless, 
as a purely advisory body, the Executive Council is of valued assist- 
ance to the Governor-General. Its members provide him with the 
necessary knowledge of the country and its problems and thus enable 
him to appreciate the issues and maintain continuity of policy. 






*Fo 7 detAili of this see Chapter 


CHAPTER III 

THE CENTRAL LEGISLATURE 


The present Central Legislature consists of the Govex'nor-General 
and two Chambers, viz., the Legislative Assembly or the Lower house 
and the Council of State or the Upper house. The introduction of 
this bicameral form of the legislature dates from the Act of 1919; 
prior to that there was only one Chamber. 


I. COMPOSITION OP THE LEGISLATURE 


1. Number of Seats 

Council of State consists of a maximum num- 
ber of sixty members of whom not more than 
twenty can be oflBujials. Since the separation of Burma from British 
India in April, 1937, and the consequent vacation of seats of the 
members from Burma, the Council of State has fifty-eight members 
of whom thirty-three are elected, sixteen nominated non-officials and 
nine nominated officials. There is thus a narrow and precarious 
elected majority. 

TOE^ig™LA.TivB rpjjg Legislative Assembly consists of a mimmwn 
of one hundred and forty members, at least five- 
sevenths of whom are to be elected and of the remaining at least 
one-third are to be non-officials. Before tie separation of Burma, 
the total strength of the Assembly was one hundred and forty-five, 
but since the vacation of Burmese seats in April 1937, the number is 
now reduced to one hundred and forty, of whom one hundred and 
one are elected, twenty-five nominated officials and fourteen nomi- 
nated nou-offleials. The Assembly is thus a larger house with a 
wider elected majority. 


officials nominated to the two Chambers include 
NON OFFICIALS. all membci's of the Governor-General’s Executive 
Council, who are nominated members of one of the 
Chambers though they have a right to attend and address both. 
Besides, there are other high officials from the Central and the Pro- 
vincial Governments. Among the nominated non-officials in the 
Assembly are the three sole representatives of the Depressed Classes, 
Indian Christians and Anglo-Indians, respectively. 
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2, Bistribution of Seats 

The elected members are returned from the differ- 
ent provinces "in proportions which do not appear 
to hear any close resemblance to the distribution 
of population or area, but on a basis which pre- 
sumably reflects consideration of the importance of each province.”^ 

The seats assigned to different provinces are fur- 
ther distributed among the different commimities 
and interests, as shown in the tables on pages 46 and 47. 


SEATS DISTRI- 
BUTED AMONG 
DIFFERENT,. 
PROVINCES. 


DISTRIBUTION 

AMONG 

COMMUNITIES. 


3, Method of Election 


WHAT ABB 
COMMUNAL 
ELECTORATES? 


Seats are not only as.signed on a communal ba-sis 
so that each important community has a guaranteed 
number of representatives, but they are filled by 
the system of Communal electorates, i.e., by election at which only 
the voters belonging to that particular community are allowed to 
exercise their right to vote. This necessitates the division of the 
electorate into communal groups and the compilation of separate 
electoral rolls for each community. This system is .to be distinguished 
from the practice prevailing in Western countries where religions or 
communal distinctions are regarded as simply irrelevant from the 
political point of view and are not, therefore, given any recognition 
in the mode of election; each locality or interest, irrespective of the 
different religious allegiance of its members, sends its representatives 
to the Legislature. It Las further to be distinguished from the sys- 
tem of Joint or Mixed Electorate with Reservation of seats. In this 
system seats are reserved for different communities and so only 
members of those particular communities can contest those seats, but 
all voters, irrespective of the community to which they belong, may 
vote for candidates seeking election. The system of separate elec- 
torates adopted in India is, however, communal through and through. 

4. Franchise 

STAm*^ There is no uniform franchise for the Council of 

State and . the Legislative Assembly throughout 
India. It varies in the different provinces, the idea being to take 
into consideration the prevailing local conditions. In Bombay 
Province the following persons have the right to vote at elections to 
the Council of State : — (i) Those who pay income tax on an annual 
income of not less than Rs. 30,000; (ii) those who own land and pay 
land-revenue of not less thau Rs. 2^000 per year ; (iii) those who are 

Sardars, Talukdars, Inamdars, etc ; (iv) those who are, or have 

been, Presidents or Vice-Presidents of any Municipality or District 

*%nK)n ConooissioD BtpOTt, Vol, I, p. 196* 
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♦Since 1st April 1937, Burma was separated from British India and the seats assigned to Burma were, 
therefore, vacated. 
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N. "W. Frontier Pi’ovince 

Total .. 

J 
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I "^^Siace 1st April 1937, Burma was separated from British India and the seats assigned to Burma were, 

• it. Jf 
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Local Board; (v) those who are, or have been, members of the Senate 
or fellows of a University; (vi) those who are, or have been, mem- 
bers of any legislative body in India; and (vii) those who enjoy the 
literary titles of Mahamahopadhyaya or Shains-ul-Ulema. 

TOD^o^MOJ^OF Thus “the electorate for the Council of State has 

STATE. been so framed as to give the Upper House a 

character distinct from the Legislative Assembly, 
and indeed the franchise is extremely restricted. Property qualifi- 
cations have been pitched so high as to secure the representation of 
wealthy landowners and merchants; previous experience' in a Cen- 
tral or provincial legislature, service in the chair of a Municipal 
Council, membership of a University Senate and similar tests of per- 
sonal standing and experience in affairs qualify for a vote.”* The 
Council of State is thus an oligarchical body composed entirely of 
conservative elements in the country. It can hardly claim to be a 
representative body considering that 32 members returned from 
British India which has a population of over 250 millions of people 
were elected by only 17,000 voters! No woman is entitled to sit 
in the Council of State or to vote for election to it. It is, however, 
open to the Council of State to remove either of these harriers by 
passing a resolution. 

TBE^i^KLATrvB q^sc of the Legislative Assembly the franchise 
is much wider*. In Bombay, all those who pay 
income-tax, or land-revenue of not less than Es. 75 per year (this 
amount is reduced to Es. 37-8 in the case of districts like Eatnagiri 
and Paneh Mahals and Upper Sind Frontier) have the right to vote. 
The total electorate in 1934 was about 14 million voters who returned 
105 members from British India and Burma. 

5. Tenure 

The tenure of the Council of State is five years while that of 
the Assembly is three years. The Governor-General can dissolve' 
either house before the expiration of such period or can extend such 
period if in special circumstances he thinks fit. The Central Legis- 
lature formed towards the end of 1934 had its life extended repeat- 
edly right up to 1945, first on the plea of an early introduction of 
the federal part of the new constitution, and after 1939, on grounds 
of war though the war had not prevented South Africa, Ireland and 
Australia from having their general elections. 

6. Criticism of the Composition of the Central Legislature 

The composition of the present Central Legislature 
has four promBient characteristics which deserve 
notice. It is, firstly,- a bicameral legislature. The Act of 1919 gave 

*Slinon CoitiliiiUlijii h^ort, Vol. I, p. 160, 
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to India for the first time a second Chamber. The intention oC the 
Joint Authors of ijjie Montford Report in setting up such a body 
"was merely to secure expert revision of measures of legislation passed 
by the Lower House, but the Parliamentary Committee which con- 
sidered that Report ovemiled the idea and provided for a fidl- 
fledged second Chamber with powers co-equal with those of the 
Assembly, except in matters of voting demands for grants and 
originating finance bills. It may be said that aU important demo- 
cratic countries usually have a Second Chamber whi^ serves as a 
check upon hasty legislation, secures representation of certain 
interests and exercises a stabilising influence on the general tempo of 
political life. But in India where the Legislative Assembly has 
hardly any real power either in legislation or in flnance and has no 
power to hold the Executive responsible to it, the creation of sueli 
a Chamber was superfluous. The Governor-General is armed with 
all powers of control over the Assembly, thereby eliminating any 
need of a check over its activities. 

Secondly, the conservative character of the Council 

of State as seen from its large number of nominated 
members and high franchise, could not but exercise a reactionary 
fnfluenee on Indian political life. If has actually, on various occa- 
sions, passed laws for the Executive which the Assembly has refused, 
thereby diminishing what little control the Assembly might have 
exercised if it had been left alone. 


Thirdly, the presence of nominated members, spe- 
cially officials, in both Chambers gives the Houses 
an atmosphere of unreality. These do not represent anybody except 
themselves and their Government; the officials have necessarily to 
vote on every issue in accordance with the wishes of the government 
and even the nominated non-officials who owe their seals to the 
benevolence of the Executive dare not oppose the wishes of the 
Government, otherwise their future nomination is at .stake. With a 
.solid bloc of voles thus guaranteed to the Government, it reqriires 
Herculean efforts on the part of the elected members to join hands, 
and defeat the Government. 


^^TOKMns. perhaps the most unsatisfactory feature of the 

composition of the present Central, as also Provin- 
cial, Legislature is the adoption of Separate or Communal Elec berates 
— “the provi.sion by law lhat a particular religious community shall 
be represented in a popular legidature solely by members of its own 
body, with a guarantee as to how many communal seats there 
shall be.”* 

* Simon Commission Hcport, Vol, II, p. 66. 

II. I. G.— 4 
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t^JRCONde&i. The Montagu-Chelmsford Report which examined 
this question thoroughly came to the conclusion 
that Communal Electorates were opposed to the teaching of history, 
would stereotype existing relations between the different communi- 
ties in India and would constitute a serious hindrance to the develop- 
ment of self-government. They said, “We conclude unhesitatingly 
that the history of self-government among the nations who developed 
it, and spread it tlirough the world, is decisively against the admis- 
sion by the State of any divided allegiance j against the State’s ar- 
ranging its members in any way which encourages them to think of 

themselves primarily as citizens of any smaller unit than itself 

Division by ci’eeds and classes means the creation of political camps 
organized against each other, and teaches men to think as partisans 
and not as citizens; and it is diffiadt to see how the change from this 
system to national representation is ever to ocetir. The British Gov- 
ernment is often accused of dividing men in order to govern them. 
But if it uimecessarily divides them at the very moment when it pro- 
fesses to start them on the road to governing themselves it will find it 
difficult to meet the charge of being hypocritical or short-sighted. 
There is another important point. A minority which is given special 
representation owing to its weak and backward state is positively 
encouraged to settle down into a feeling of satisfied security; it is 
under no inducement to educate and qualify itself to make good the 
ground which it has lost compared with the stronger majority.’’* ** 
(Italics mine.) 

difficult to conceive of a greater indictment 
, ’ couched in more appropriate language. The Simon 

Commission also expressed themselves in full agreement with this 
view and yet both the Montford and the Simon Commission Reports 
recommended Separate Electorates! The only reason advanced for 
their adoption was that the Muhammadans regarded these as “settled 
facts” and any attempt to go back upon them would “rouse a storm 
of protest and put a severe strain on the loyalty of a community 
which has behaved with conspicuous loyalty in a period of very great 
difficulty, ”t The Muhammadan claim is based on the fear that in a 

*Uouta8Ui.Chdiiafoid Bepott pagea Mg>8. 

fit hu been sueited that the demand for aepoiate electorates did not realiv come from the 
Mudlnis. In hts Fiesidential Addrees to the Indian Folitloal Science Conference held at Agra in 
Januair, 1948, Ftindpal Gutmulch Singh aaid : — 

*' It la no doubt true thnt oatensibly the demand for the establishment of eeparate electorates 
bud come from a representative Moslem Deputation, But as pointed out by Mr. Bamsay Ma^onald, 

** the Moslem leaders are inspired by ceit^n Anglo-Indian ofilclals and these officlnls have pnUed 
vdtes at Simla and In Xondon and of mnlice afore thought sowed discord between the Hindu and the 
MuhamtniuUn communities by showing the Muslims sneclnl favours.” Maulanu Mohsnunsd Ali 
disposed in 1988 that the Deputation was * a ootjtnnmd performance.” Arnmgementa were made 
through Ftindpsl Arehbold of the Aligarh College, who settled all detoiis Teg,irding the organisation 
of the Tfeputaaon end the text of the address presented with Colonel Dunlop ^ritb, the Private 
SeucMeiy of the Vieetoy. IJny wen communicated to Mawab Mohisin-uUMulk in a letter dated 
Augv'^Qf'SOVS. The instxuetions from Simla were scrupulously followed and the Muslim Deputation 
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system of joint electorates, the member who will be returned may 
well turn out to Be a Moslem who is more concerued to keep the 
favour of the non-Muslim majority of voters than to represent 
Muhammadan interests. It is not appreciated that a similar influ- 
ence will be exercised on Hindu candidates also, with the result that 
only the moderate elements on both aides will stand to gain. 

CONCLUSION. ipjje moat serious defect of Communal Electorates 
is tliat they not only perpetuate but definitely intensify communal 
disunity, and the longer the time for which they are allowed to last, 
the greater is the communal bitterness they produce. They accen- 
tuate the severity of the problem which they profess to solve, and 
it is already becoming clear that the strengthening of communal 
feelings in India may prove an insurmountable obstacle in the way 
of India’s progress towards the attaimuent of nationhood. 

II. PROCEDURE IN THE LEGISLATURE 

1. Summons, Prorogation and Dissolution 

The two Chambers of the legislature are summoned by the 
Governor-General to meet at such time and place as he may deter- 
mine. He has power to ‘prorogue any Chamber, thereby bringing 
that particular session of the Chamber to a close so that the members 
cannot meet again unless summoned afresh. The Governor-General 
may also dissolve either Chamber and such dissolution necessitates 
fresh eleotions for the formation of that Chamber. Thus a dissolu- 
tion brings the existence of the house to a close while a prorogation 
brings the session to an end. 

2. Officers of Chambers 

APPOiNTMKNT, fpiie President of the Council of State is appointed 
by the Governor-General and was for sometime an official ; at present 
he is a non-official. The President of the Legislative Assembly is 
a member of the Assembly elected by that body and approved by 
the Governor-General. The Assembly also elects a Deputy-President 
who presides in the absence of the President ; a panel of four Chair- 
men is nominated by the President and any of them may he required 
(o take the Chair when the President and the Deputy-President are 
both absent. 

un^r the leadership of H. H. the Agha Khan, waited upon Ills ExooUenoy the Viceroy at Simla 
on October 1, 1900, and presented the demand for separate comtnnmd electorates, weiebtage. greater 
presentation in the Services, an Indian I&xecufive Couneillorship, etc. In his reply. Lord Hinto, 
without consulting the Secretary of State, accepted in its entirety the Muslim demands *’ 

Indian Journal of FolJfical^ence, April-June, lD43,p. 384. 

Whatever the origin of separate electorates, it would now be idl<f*to deny that the organised 
section of the Muslim community has since regarded it as a cherished privilege. 
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FUNCTIONS. The position of the President of the Assembly coi'- 

responds to that of the Speaker of the House of Commons. lie prt'- 
sides ovei’ the meetings of the Assembly, maintains order and eon- 
dnots the business of the House in a dignified manner. Any member 
wishing to speak has to catch the President’s eye and cannot proceed 
unless he is called upon by the Chair to do so. All speeches are 
addressed to the President. Purlher, he prevents intemperate 
speeches and the use of unparliamentary language, gives rulings in 
case of doubtful points of procedure and protects the privileges of 
the members. He may direct any member whose conduct is in his 
opinion grossly disorderly to withdraw from the House, or in the 
event of disorder arising in the House, he may suspend any sitting 
of the Chamber. He can also adjourn the House. Ho admits ques- 
tions, gives permission to move adjournments and in case of an 
equality of votes on any issue before the House, he has a costing vote. 
It is an established practice that the President gives his casting vote 
in favour of the mainteuanee of status quo. lie is expected to be 
above party polities in order to discharge his duties in an impartial 
and dignified way. 


SAIiARISS AMD 
BEHOVAL. 


The salaries of the President and the Deputy- 
President of the Assembly are voted by the Assem- 
bly on whose vote of non-eonfidenee they can be removed from office, 
with the assent of the Governor-General. 


3. Oath 

Each member must, before taking his seat in either Chamber, 
snbserihe to an oath of allegiance or make a solemn affirmation of 
loyalty to His Majesty the King-Emperor of India and his heirs and 
successors. 

4, Quorum 

No Chamber can function unless there is a quorum, i.e., a mini- 
mum number of members present as required by the rules. This 
number is twenty-five in the ease of the Assembly and fifteen in the 
case of the Coimcil of State. 


6. Privileges of Memiers 

OP Subject to the rules and standing orders made for 
the conduct of business and the procedure to be 
followed by either Chamber, every member has freedom of speech 
in the legislature. No person is liable to any proceedings in any 
court by reason, of his speech or vote in either Chamber or by reason 
of anythiu^ contained in any official report of the proceedings of 
ei**5er Ohamber. ,The grant of this privilege is due to the necessity 
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ot allowiii!' members to participate fally and frankly, without any 
fear of JcgaJ eonsQQuenees, in the debates of the legislature. In 
order, however, to expedite business, it is open to a member, by rules 
of the llou-sc, to move for closure, and if the motion is accepted by 
the (Jhuir, it is put to vote; if the majority vote for the motion, the 
discussion comes to an end, otherwise it is resumed. 

rnoM^iiuES'i'. Legislators also enjoy freedom from arrest under a 
civil process during the continuance of the meeting 
of the Chamber or a Committee of the Legislature of which they are 
members, and during fourteen days before and after such meetings. 

ALLOWANCES. Members of the Legislature do not get any fixed 
salary but they receive certain travelling and halting aUowances 
for attending meetings of the Legislature. 

6. Disqiudificatinns 

No person can be a member of both Chambers. If an elected 
member of one Chamber becomes a member of the other Chamber, 
his seat in the first Chamber becomes vacant. If any person is 
elected a member of both Chambers, he shall before taking his seat 
in either Chamber, state in writing &e Chamber of which he desires 
to he a member, and thereupon his seat in the other Chamber be- 
comes vacant. Every member of the Executive Council of the 
(Jovernor-General is nominated as a member of one Clmaber but 
has the right of attending and addressing both. No official is quali- 
fied for election as a member of either Chamber and if any non- 
offleial member of eitlier Chamber accepts office in the service of 
the Crown in India, his .seat becomes vacant.* 

7. Oovernor-General’s Bight to Address either Chamber 

The Governor-General has the right to address either House of 
the Legislature and may for that purpose require the attendance of 
its members. 

III. FUNCTIONS AND POWERS OP THE LEGISLATURE 

The functions and powers of the Central Legislature ooald be 
classified under three main heads — Legislation, Finance and Rela- 
tion to the Executive. 


^Slnee paasins of on amending Act by Perliament in 1942, the Indian Lesielatun is ffiTMi 
tte po^r to deebre anv office in theservire of the Crown In India to be an office the holdioff of whieh 
duqiMifjr the holder thereof for election or oontinuanee aa imiber of either c£mber of 
the Indian Legislature. ^ 


54 


HOW INDIA IS GOVERNED 


A. LEGISLATIVE POWERS. 

1. Scope of Legislation 


The Central Legislature had, under the Govern- 
OF 1019. ment of India Act, 1919, power to make laws for 

the whole of British India in all matters except 
those which were classified as Provincial. Even in these, the Central 
Legislature was theoretically competent to legislate provided the 
Governor-General’s previous sanction was obtained. 


The position is now changed as the introduction 
of the provincial part of the new constitution has 
meant the transfer to the provinces of powers to legislate on all 
subjects contained in the Provincial Legislative List and the Con- 
current Legislative List subject to the provisions of the Government 
of India Act, 1935. This change is a logical sequel to the proposal 
to transform a unitary state into a federal one. 


2. Previous Sanction of the Governor-General 

A member of the legislature is required to obtain the previous 
sanction of the Governor-'General for introducing any measure 
affecting Defence, External Affairs, Ecclesiastical .^airs and Tribal 
Areas, as also other matters in respect to which he is at present 
required to act in his discretion. 


3. Legislative Procedaire, 

becomes an Act if it passes through both 
the Chambers and receives the assent of the 
Governor-General. A Bill is not deemed to have been passed b^ 
both the Chambers unless it has been agreed to by both the Houses, 
either without amendment or with such amendment as may be agreed 
to by both the Houses. 

INTRODUCTION. Except a Finance Bill which can be introduced 
only in the Legislative Assembly, a Bill may originate in either 
Chamber after due notice required by the rules has been given. If 
the Bill concerns any matter in respect of which the previous sanc- 
tion of the Governor-General is necessary, the same should be 
secured before the Bill is introduced. OrcUnarily, a Bill may be 
introduced by any member of either House hut any proposal 
afifeeting taxation or involving expenditure cannot be made except 
on the recommendation of the Governor-General. A member intro- 
ducing a Bill must secure the leave of the Chamber. In doing so he 
may briefly explain the object ofr the Bill and allow an opposing 
member to reply. If the House then decides by a majority to grant 
th^ee^iMary leave, <^6 Bill is introduced. 
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macREE 

EEADIMGS. 


y^ u^TiON IN After a Bill is introduced it is published in the 
GDyernment of India Gazette, though it is open to 
the Governor-General to order the publication in the Gazette of a 
Bill which may not have been formally introduced. 

"When a Bill is formally introduced and published, 
the mover of the Bill proposes that the Bill be 
read for the first time. At the jirsi reading only a general discussion 
regarding the principle of the Bill is entered into, in that Chamber ; 
tljo sense of the House is then taken and if the majority vote for 
it, die bill is said to have passed the first reading. At that stage, 
the House has three alternatives before it: it may either proceed 
with the second reading of the Bill, or, if the Bill is controversial 
it may be circulated to elicit public opinion or, a Select Committee 
of the House or a Joint Select Committee of both the Houses may 
be appointed to make recommendations before the second reading 
is proceeded with. At the second reading, the Bill is discussed and 
voted upon clause by clause, any amendments moved may also be 
considered and either carried or rejected. It is this reading which 
is really crucial for a Bill. "When all the clauses have been dealt 
with, the Bill is read for the third time. The third reading, is a 
formal affair; no discussions take place and no substantial amend- 
ments can be moved, though changes of a grammatical or verbal 
nature are allowed. If the BUI passes the tMrd reading, it is said 
to have been passed by that House and then goes to the other House 
where it has to imdergo the same three stages. 

If a Bill passes through both the houses it is to 
he presented to the Governor-General for his 
a.sscnf, but a difficult situation may arise if a Bill 
passed by one House is not agreed to by another or, if the ether 
House insists on any amendment which the first House is not pre- ' 
pared to accept. There are three provisions in the law to solve such 
deadlocks. In the first place iu order to prevent the arising of 
such deadlocks, a Joint Select Committee of both the Houses may be 
appointed to exaniine a Bill before it reaches the stage of second 
reading m the originating Chamber. This is done if both the Houses 
pass formal resolutions to that effect. Such a Committee provides 
an opportumty for an exchange of views at an early stage so as to 
forestall differences and expedite the passage of the Bill by reducing 
die ehames of a deadlock. But when a deadlock has arisen, the 

following. He may caU a Joint 
u representatives of each 

e^S?M 1 - 5 ® ^ I “""3^ decision; its discussions are 

peeled to influence the proceedifigs of the two Houses. Or, he may 
wli a Joint Sitting of both Chambers where all members of the two 
Houses assemble and the President of the Council of State presiAes 


CONFUCT 
BETWEEN 
THE TWO 
CHAHBBRS. 
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The decision of the Joint Sitting by a majority will be deemed to be 
the decision of both the Chambers, If the Bill is rejected, the matter 
ends. But if it is passed, it is to be presented in that form to the 
Governor-General for his assent. In practice, the Governor-General 
has never called either a Joint Conference or a Joint Sitting, for he 
can always exercise his own power of certification if he is keen on 
having the measure through. 


4. i^ovcrnor-Gencral’s Legislative Powers 


^Gim^ON. When a Bill passed by both the Chambers of the 
legislature is presented to the Governor-General, 
he may either give his assent in which case the Bill becomes an Act, 
or refuse it in which case the Bill does not become law. Such power 
of refusal of assent is referred to as the power of veto. He may also 
return the Bill for reconsideration by either Chamber or reserve it 
for the signification of His Majesty’s pleasure.* An Act of the 
Central Legislature assented to by the Governor-General may be 
disallowed by His Majesty. 


GEBTmcaTiON. The Governor-General can also secure the enact- 
ment of a BiU whose introduction or passage is 
refused by the Indian legislature, by certifying that the Bill is 
essential for the safety, tranquillity or interests of British India or 
any part thereof. Such a measure has no effect until it is laid be- 
fore both Houses of Parliament and has subsequently received His 
Majesty’s assent ; but where in the opinion of the Governor-General 
a state of emergency exists which justifies such action, the Governor- 
General may direct that the Act he has certified shall come into 
‘operation forthwith. It thereupon does so, subject to disallowance 
by His Majesty in Council. 

OBDiNAHCEs. The Governoi’-General can also issue Ordinances 
without reference to the Legislature. Such ordin- 
ances are legally as binding as Acta of the Legislature but they can' 
, remain in force only for six months unless renewed for a similar 
period.f In all such cases the responsibility of the Governor-General 
is not to the Central Legislature but to the Secretary of State and 
the British Parliament. 


STOMTOO 

niscussioNS. 


The Governor-General has also the general power 
of stopping any discussion on any measure in the 
legislature if he considers it necessary for the peace and tranquillity 
of Bi'itish India or any part thereof. 


*Tb« Iiutnnnent of liutnioaoiu dated March 1837 Issued by B. M. The King to tho Governor. 
Genotsl tnakss speelal monUoa of eertaia inatten,<suiy ineasurea with respect to which must be 
raeived for Bie Moiesty. 

tTbo limit, ot six (noatha has now been removed by the nossbig of the Indio and Bonna (ISmot- 
JP ro^toBs) Act, 104^ The Governor-Genend’s Ordinances are now legally valid for an 
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« ji'jcLusioN. The omnipotence of the Governor-General in mat- 
ters legislative stands out in sharp contrast with 
the impotenee of the Legislature. His previous sanction, refusal to 
assent to a Lill, power of certification, right of issuing ordinances, 
and the power of stopping discussions reduce the legislature to a 
mock l^arliament. 

n. FINANCIAL POWERS. 

The financial powers of the Central Legislature concern the 
raising of revenues and the control over expenditure. 

1. Raising of Revenues 

All proposals for the raising of revenues are embodied in Finance 
Bills which must originate in the Assembly and are usually moved 
by the Finance Member of the Governor-General’s Executive Coun- 
cil. The procedure for the passage of these Bills is similar to that of 
other Bills, and when a Finance BiR is passed by both Houses it is 
presented to the Governor-General for his assent. In ease the Bill 
is rejected by one or both Chambers, the Governor-General ean 
exercise his power of certification. In practice, this power has not 
been regarded as a reserve power but its use lias become a normal 
feature of the present regune with the result that the legislature 
has no real power over the raising of revenues. 

2. Control over Expenditure 

vSSSm ON annual financial statement showing the esti- 

gbaj^ts”^ mated revenues and expenditure of the Govern- 

ment of India, popularly known as the Budget, is 
presented every year to both the Chambers. It is open to both 
llouhCh to disoup the Budget but only the Legislative Assembly has 
the privilege of voting on the demands for grants made for each 
department, because it is a recognised practice in all democratic 
constitution,s to give the right of voting on the demands for grants 
only to the lower House which by its composition is more repre- 
sentative of the people. An exception to this rule is, however, found 
in tile case of the American Upper Chamber, the Senate, which has 
power of voting on demands for grants. 

NONWOTAi^ Not all expenditure, however, is so votable by the 
BxpisNuiTunE. Assembly. The following items which between 
themselves cover over eighty per cent of the total 
expenditure are declared non-votahle. The Governor-General can 
authorise the discussions of those grants, but no voles are taken on 
them. The non-votahle items are^ — 

(i) Interest and sinking fund charges on loans; 

(ii) Expenditure of which the amount is'prescribed Ay Jajv; 



68 


HOW INDIA IS GOVERNED 


(iii) Salaries and pensions of persons appointed by or with the 
approval of His Majesty and of the Chief Commissioners and Judi- 
cial Conunissioners ; 

(iv) Grants for the administration of Excluded Areas; 

(v) Sums payable to His Majesty in respect of the expenses 
incurred in discharging the functions of the Crown in relation to 
Indian States; 

(vi) Expenditure on Defence, External Affairs, Ecclesiastical 
Affairs and Tribal Areas; 

(vii) Expenditure of the Governor-General in discharging his 
functions as respects matters in which he is required to act in his 
discretion; 

(viii) Any other expenditure declared by the provisions of the 
Act of 1935, for the time being in force, to be charged on the reve- 
nues of the Eederation. 

If any question arises as to whether any item is votable or other- 
wise, the decision of the Governor-General is final. 

am As^mlv* expenditure is declared votailc and 

each grant must be put separately to the Assembly 
which has the power to refuse or reduce a grant, though it cannot 
increase it Members are at liberty to refuse the whole demand for 
grant for a particular department or to move a cut-motion, proposing 
to reduce the grant by a particular amount. They may also move a 
token-cut — a nominal cut of say Be. 1/- or Bs. 100/- merely to get 
an opportunity to expose and censure a department without intend- 
ing to affect its grant materially. The Governor-General has, how- 
ever, the power to restore any grant in its entirety in spite of its 
having been refused or reduced by the Assembly, if he declares that 
he is satisfied that such demand is essential to the discharge of his 
responsibilities. This power of restoration vested in the Govern- 
General renders the whole discussion unreal and irresponsible; for, 

. it is already known that whatever the Assembly may decide, the 
Governor-General is always there to restore all the grants required 
by the Government. The members of the Assembly find in this only 
an opportunity for the display of their art of speaking, and indulge 
in all sorts of jibe and sarcasm. The Executive has all along shown 
a studied disregard of the wishes of the Assembly; hence, an impor- 
tant power — ^“the power of purse” — ^is denied to the Indian Legis- 
lature.* Moreover, in cases of emergency, the Governor-General 

^AsaddendepaitOK InthUicapeet was made la Memh 1946 when ilie demand for gmat lelatinc 
te tin Infotmation aad Arts Depaitment for the year 1946.47 'wax rejected by the Asoembly end the 
Uevet>ior.G<netnl did not restore the same. Though the Member of the Govemor'Uenetel’a CounidV 
la elwrge of Infonnation hod previously waned the Assembly that if the cut were oanded, the House 
snouia not assume thst It would be restored, this attitude of tbe Govcmor-Genersl caused great 
snrBtbe. n 'would, bowevei^ic 'wrong to conclude that the Assembly has thereby acquired an;." 
Iturpnnr SI onatnl over fiennee. 
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has power to authorise such expenditiue as may, in his opinion, 
be necessary for tbe safety and tranquillity of British India or any 
part thereof. 


3. Committees of the Legislative Assemlly 

STANDiNo In order to give an opportunity to the House to 

COMMITTEE. exei’cisc supervision over the Finances of the Gov- 

ernment, a Standing Finance Committee consist- 
ing of members elected by the Assembly and a Chairman nominated 
by the Governor-General is appointed every year. Its functions are : — 

(i) to examine proposals of new votable expenditure; 

(ii) to allot amounts out of lump-sum grants assigned to 
various departments; 

(iii) to suggest retrenchment and economy in Government 
expenditure; and 

(iv) to offer general criticism of the Finance Department. 


^oaiTEE ON ^ Committee an Fublio Aecomts is also appointed 
ACCOUNTS. every year to examine the audit and appropriation 

of accounts of the Central Government. The func- 
tion of this Committee is to satisfy itself that the expenditure actual- 
ly incurred by the Government in the previous year is in accordance 
with the grants sanctioned by the Assembly. Any irregularities in. 
expenditure must be brought to the notice of the Assembly. The i 
Committee consists of not more than twelve members out of whom 
two-thirds are elected by the non-official members of the Assembly. 
The Finance Member of the Governor-General’s Council acts as the 
Chairman and has a casting vote. 

Wliile the Standing Finance Committee has a voice 
before expenditure is decided upon, the Committee 
on Public Accounts examines the regularity of expenditure which 
has been already incurred. None of these committees has, however, 
any real power in matters of Finance. 


THEIR 

INFLUENCE 


C. THE RELATION OF THE EXECUTIVE TO 
THE LEGISLATURE 

The relation of the present Central Executive to the Central 
Legislature is based on the following proposition laid down by the 
Joint Authors of the Montagu-Chelmsford Report: — 

"The Government of India must remain whoUyi 
responsible to Parliament, and saving such res- 
ponsibility. its authority in essential matters must remain indisput- 
able, pending experience of the changes now to be introduced in the 
provinces. In the meantime, the Indian Legisl^ve Council' she*>l(i' 
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be enlarged and made more representative and its opportunities of 
influencing Government increased.” (Italics mines) 

pursuance of this policy the Act of 1919 con- 
tinued the already existing form of an Executive 
in no way responsible to the Legislature which, however, was allowed 
to exercise certain powers of criticism of the policy and actions 
of the Executive and to draw its attention to oases of administrative 
negligence or mismanagement in any of the following ways. 


1. Interpellations 


ADMISSION or 
^UliSTIONS. 


Members of both the Chambers have the right to 
ask questions relating to the conduct of ‘adminis- 
tration from the members of the Government by giving ten days’ 
notice. In special cases short-notice questions are also allowed. No 
question can be asked, except with the consent of the Governor- 
General in his discretion, if it relates to any matter affecting the 
relation of His Majesty’s Government or of the Government of 
India with any foreign State or with any Prince or Chief under the 
suzerainty of His Majesty or if it refers to matters connected with 
tribal or excluded areas; or to any matter wliieh is sttb jtidiee. The 
President has the final power to decide whether a question is or is 
not within the above restrictions. 

® question is admitted, the member of the 
Executive Council to whose department it relates, 
or his Secretary, answers the question and it is open to any mem- 
ber, subject to disallowance by the President, to put any supple- 
mentary questions. Usually, the first one hour before the commence- 
ment of business on any working day is reserved for the asking of 
questions. 

omilriTUTioNAi, purpose of these interpellations is two-fold. 

SIGNIFICANCE. Firstly, it gives an opportunity to the members to 
get the information they require in a quick, direct 
and authoritative manner. But more important than that is that it 
enables the legislators to draw public attention to cases of corruption 
and injustice in the administration and thereby to expose the work- 
ing of Government departments. Tiiis naturally keeps the Executive 
on ils guard and makes it vigilant to put down cases of gross 
mismanagement. 


2. Besolutions 


ADUISSION OF 
BESOnUTlONS. 


A member of either Chamber may, by giving 
fifteen days’ notice, move a Resolution. No Reso- 
Intioi^L cau be moved on subjects in regard to which questions cannot 
bq^Bsked. If admit!!bd, the Resolution is thrown open to discussion; 
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amendments to a Eesolution may be moved with the permission of 
the President. * 

TiiKiB The passage of the Resolution has, however, no 

binding efEeet on the Executive. Its constitutional 
significance is, therefore, nil. Its only result is to 
draw the attention of the Government to a matter of public impor- 
tance and to enable the legislature to give definite expression to its 
views thereby guiding and reflecting public opinion. It is only in 
the nature of a recommendation to the Executive which being 
irresponsible and fixed may attach such importance to it as it finds 
convenient. In countries where the Executive is responsible to the 
Legislature, an adverse Resolution carried against the will of the 
Executive would amount to a vote of censure against the Govern- 
ment which would feel called upon to tender its resignation: this 
is not possible in India where the Executive remains responsible tc 
British Parliament. 

3. Motions for Adjournment 

^TTONs F<m Every member of either Chamber has the right tc 

ADJOURNMENT. move a Motion for Adjournment of the House tc 

which he belongs. Such a Motion, can be admitted 
only if it relates to a defin/ite matter of urgent public importance. 
The right to move such a Motion is subject to the following res- 
trictions : — 

(i) Not more than one such Motion can be moved at the same 
sitting. 

(ii) Not more than one matter can be discussed on. the samf 
Motion and it must be restricted to a specific matter of reoen 
occurrence. 

(iii) It must not revive discussion on a matter already discuss 
ed in the same session. 

(iv) It must not deal with a matter on which a Resolution coulc 
not be moved. 

Permission to move such a Motion should be asked on any work 
ing day after the question hour is over and before the commencemen 
of other business of the House. If leave to introduce such Motioi 
is granted by a requisite nmnber of members, which is fixed at thirty 
the Motion is taken up for discussion at 4 p.m. i.e., two hours befon 
the House would normally adjourn for the day. If the discussion oi 
the Motion is not finished before the normal (dosing time, the Motioi 
is said to have been “talked out’^; otherwise, votes are taken and i: 
the Motion is carried the House adjourns witijgut transaetinl' anj 
fmrther business; if it is lost, the House resumeseits normal *wol*^" 
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THEIR cows TiTU - The purpose of moving Motions for Adjournment 
CAHCB. IS the same as that of moving rResolutions, except 

; that in giving notice of an Adjournment Motion 

the House can create an opportunity for discussing any “definite 
matter of urgent public importance” and influencing the policy of 
the Executive in handling that particular problem or situation while 
the matter is yet fresh. It throira the Executive on the defensive 
arid makes it sensitive to public feeling. Motions for Adjournment, 
like Eesolutions, if carried against the Government in democratic 
countries would amount to a declaration of no-confidence by the 
Legislature, but in India the Executive being irremovable is un- 
affected by any such Motions. 


D. CONCLUSION 


T^^' Central Executive, represented by the Goyer- 

EXECOTivE. nor-Qeneral in Coimcil, is in no way re^ponsibU 
to the Central Legislature. While the legislature 
has been enlarged and given an elected majority with an elected Pre- 
sident to guide its deliberations and while it has been given certain 
limited powers with regard to passing laws, discussing the Budget, 
voting on certain demands for grants, asking questions and moving 
Besolutiona and Motions for adjournment, all these do not amount to 
anything more than giving an opportunity to the peoples’ repre- 
sentatives to criticise the actions of the Executive, leaving the latter 
entirely free to attach such importance to that criticism as it may 
deem necessary. The essential unreality of tliese powers of the legis- 
lature can be grasped by realising that all possible powers — ordinary 
and extraordinary — ^in matters of administration, legislation and 
finance are ultimately vested in the Governor-General. 

The following admirable summary of the Governor-General’s 
powers is taken from the Report of the Simon Commission. 


SUMUARY OS' 
(MJVBRNOR- 
6BNERAL*S 
SOWERS. 


“Normally carrying out his functions with the 
guidance and concurrence of the Members of the 
Executive Council, and subject to the very critical 


observation of a popularly-elected Legislature representing about 


250 millions of people, he can, in cases of emergency and stress, 
completely override that Council and disregard the most fully 


considered expression of opinion of that Legislature. 


“Thus if in any matter his judgment is that the safety, tran- 
quillity and interests of British India, or any part thereof, ax6 
essentially affected, he may reject the advice of his Council, and 
thereupon the decision of the Qfivemment of India, whether for 
action or inaction, is the decision of the Viceroy bimaftlf. The rules 
fo»mie!Hransaction.'^f Ooimeil business, the allocation of portfolios 
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among its members, and the limitation of their scope, are. entirely 
subject to his final* decision. Similarly, in the ease of the Indian 
legislature, the Govemor-General can dissolve either Chamber or, 
if in special circumstances he thinks fit, can extend its life. lie can 
insist on the passing of legislation rejected by either or both Cham- 
bers by eertifj'ing that such passage is “essential for the safety, 
tranquillity or interests of British India or any part thereof.’’ And 
wliile lie may, with the assent of his Council, restore grants refused 
by the Assembly, he can on his sole initiative authorise such expen- 
diture as he thinks to be necessary for the safety or tranquillity of 
^BritLsh India or any part thereof. He may withhold his assent to 
any Bill, central or provincial, or reserve such Bill for His Majesty’s 
pleasure. He has, in addition, powers in an emergeney. without 
consulting the Legi.slature, to legislate by ordinance having effect 
for not more than six months. 

“The previous sanction of the Governor-General is required for 
the introduction of certain classes of Bills, both in the central and 
provincial legislature. It is for him to decide what items of centrdl 
expenditure fall within the non-votable categories. On him, too, 
falls the duty of nominating a number of ofScial and non-official 
membera to the Central Legislature. 

“These are the principal legal powers residing in the Governor- 
General, but no mere list of powers cam, convey the full importance 1 
of his office or the range of his individual authority. The course of 
Indian politics is profoundly affected by his personality and influ- 
ence.”* (Italics mine.) 

Governor-General and the Members of his 
LEGisLATuiiK. Couiicil are responsible to the Secretary of State 
and the British Parliament. Their appointment, 
tenure of office, salaries and allowances, conditions of service, etc,, 
are all determined by His Majesty in Council. Their proposals are 
ultimately carried either by the vote of the House if the latter is 
willing, or, by the exercise of special powei’s vested in the Governor- 
General. Powers of Veto, Certification, Best oration, and DisaUow- 
imce have been so freely used that they have come to be regarded as 
a part of daily routine. This has created an atmosphere of unreality 
in the legislature whose members know beforehand that whatever the 
flecision of the House, the Government could secure everything by 
ahking the Governor-General to exercise his special powers. 

The Simon Commission expressed the view that 
“sufficient attention has not been given to the very 
real influence exercised hy the Central Legislature over the activities 


*SlniOQ Commission Urpott, Vol. I, pp. ITT-S. 
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of the Central Executive in all fields of administration and legisla- 
tion” and that “the indirect influence of the Atsembly on the Gov- 
ernment has been of still greater importance.” It is difficult to 
appreciate the truth of these remarks considering that the influence 
of the Legislature on the Executive in all ma.ior questions has been 
insignificant and that there have been repeated failures on the part 
of Government to accept even minor suggestions of the House when 
the mind of the Government was already made up. No wonder, 
tliereforc, that the opposition in the Assembly has sometimes lacked 
responsibility and taste in its criticism of almost any and every pro- 
posal brought before it by the Government sometimes for no better 
reason than this that it has emanated from the Government. 

CONCLUSION. Even the introduction of the new constitution in 
the provinces brought no material change in the attitude of the 
Central Government to the legislature. Considered from any point 
of view, and specially after the introduction of Provincial Autonomy, 
the arrangement at the Centre seemed to be anomalous. The Exe- 
cutive represented nobody and, though completely irresponsible, was 
armed with full powers in matters of legislation and finance reducing 
the Legislature to a mere mockery. It was not only not responsible 
to the legislature but was scarcely even responsive. Even the expan- 
sion of the Governor-General’s Cotmcil with a majority of non- 
official Indians in it has not introduced any material improvement 
in the situation. 



CHAPTER IV 

THE ALL-INDIA FEDERATION 


1. TIu Basic Prinoiplcs of Federalism 

Jt if. extremely difficult to give a cut and dried 
FEDERATION. definition of a Federation, which would suit all 
. the ditferent t3fpes of Federal States established in 
the past or existing at present. There is no “pure" type of a Fede- 
ption from which the principles of federalism may be deduced. 
rPederalism, in some form or other, has its roots in the remote 
past, for it was not unknown among the city states of Ancient Greece. 
We find it again in the Middle Ages among some of the cities of 
Italy, and, indeed, since the thirteenth century its history has been 
continuous in the development of the Swiss Confederation which 
was bom when the three Forest Cantons banded themselves together 
for protection in 1291. And yet it is since the establishment in 
1787 of the United States of America that the idea of a Federation 
has gained popularity in modem times. Countries like Canada. 
Australia and South Africa have taken it up to make it the basis of 
their political organisation. Each of them, however, has adapted the 
.(federal idea to its own peculiar conditions. No two federations are, 
therefore, exactly alike. 


FF,DF.RATION 

UEFINEn. 


JJciiriiig the above difficulties in mind, a Federa- 
tion may be defined us a li/pe of Bfate usualh/ 
formed hy independents or autonomous units agreeing to transfer 
certain definite powers to a Central Authority in order to promote 
certain common ends. This ean best be understood by eoiitrasting 
a Federal with a T’niUiry State. 


op”a^Sot?tyin ‘‘ U'*iiary State, the be.st examples of which 
A xjNiTAnY ST.VTE. ai'e the Fiiitod Kingdom. France and Italy.t legis- 
lative, administrative aud financial authority are 
all eoneeulrated in the hands of ^Jhe Central Government aud the 
(loverinneiits of the different province.': or states ineUided uitliiii 
its boundaries have no independent powers of their oivn. 'fhey 
derive all their authority by virtue of delegation or devolution of 
liower made by the Central Government. Hence, their position is 
that of agents to whom powers a«e delegated, or handed over, by 


*C. 7, StTOO£» Modem Pditica] Coostitutioos, p. 98. 

tThie does not apply to fedeeatioos (e.K. ot Canada and Auattahaj^iUiin fciM BritieH Bnuokj^ 
OB the etatiu of tbe feaeiatlnc unite wae infenor to that of the motber covn^. ^ 

tThe reference ii to pre-'war eonetltutione of France and Italy. 

H. I. G.—r, 
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a superior who is at liberty to inei'ease or dimjnish the scope of 
such powers. Tlrus, the distribution of any powers iii practice 
between the Central and the Provincial Governments is not baaed 
on any law but is merely the result of administrative convenience 
and rests entirely on the sweet will of the Central Government which 
is legally all-powerful. The subordination of the Provincial Govern- , 
nients to the Central Government is, in theory, so complete that the 
former may even he aholislied by the latter. 


S’lnoluriv^N other hand, a federation is formed by fhe 

A FBuiiHATioN I'oming together of states desirous of evolving a 
common or Central Government to which they 
agree to hand over certain definite powers, carefully reserving others 
to themselves. This naturally makes for a rigid distribution of 
powers between the Central Authority set up and the Governments 
of the federating units or provinces. Both parties derive their res- 
pective powers from an agreed constitution and hence no authority 
is superior or subordinate to the other. Both are co-ordinate. The 
.scope of authority of each is well-defined and each is, therefore, 
supreme within its own sphere. There is a clear cut distinction 
between fedex’al and provincial subjects and ^ province can interfere 
in federal matter's just as the Pedemtiaa cannot interfere” in 
provincial matters. 


Thus, -while a Unitary State symbolises the oom- 
OB FEDEHATioN. 25^616 absorptioti of different provinces into a single 
state svith an all-powerful Central Government, a' 
Federal State or a Federation is a political contrivance whereby 
different provinces or states are integrated into a whole without los- 
ing their o-wn identity or individuality and -with their authority over 
certain matters inviolate and intact. This definite allocation or rigid 
distribution of powers may be regarded as the determming featwre 
of federation. Tt is the peculiar characteristic which distinguishes a 
Federal from a Unitary State. 

The second characteristic of a Federation follows 
from the first. A rigid distribution of powers oau 
he made only by accepting the Supremacy of ike 
ronstitution which embodies the terms of the Federation. In setting 
up a Federal State it is necessary to draw up a document laying 
down the details of the allocation of authority and the acceptance of 
the supremacy of this document is the me qua non of a Federatiou. 
In a Unitary State where all authority is ultimately derived from 
th^l§SitlHal G^ernment, there need not be any such doomnent. The 
tion must, of necessity, he un'itten and rigid. It must 
hlt^itten btch^sa*only then is it possible to express -with precision 
'art pecuraey th’a jkiad of allocation of powers that is contemplated. 


SUl>BIiM.\CY 
OP A WitITTBN 
.\NO RIGID 
CONSTITUTION. 
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Vague impressions pf intentions, not put down in black and white, 
are apt to give rise to endless troubles and misunderstandings. It 
should bo rigid because neither the Federal nor the Provincial Gov- 
ernments should be at liberty to tamper with the constitution. It 
.should not be capable of being easily altered for the authority that 
can modify the constitution, cither directly or indirectly, will soon 
iiocnnic supreme and the basic prineiple of definite aliocatiou of 
powers may be violated. The Federal Constitution is in the nature 
uf a Charter of rights and duties of the partic.s to the federation and 
must, therefore, remain supreme. The method of its alteration should 
be such that only when all or most of the parties to the federation 
are agreed, should a change be made possible. 

Thirdly, every Pederatiou requites the eatablish- 
DBNT COURT. mcut o£ a “Supreme” or “Federal” Court, an im- 
partial judicial tribunal of the highest capacity 
and independence to act as the “interpreter and guardian of the 
constitution.” Since the constitution of a federal state is contained 
m ail elaborate document setting forth the (iistribution of powers, 
eases of doubtful interpretation would often arise. The increasing 
complexity of the problems of modern governments makes such 
chances all the greater, however careful and exact may have been 
the language of those who drafted tbe constitution. Legal inventive- 
ness and argumentative ability would soon raise a crop of issues 
regarding the exact meaning of the provisions of the constitution. 
■*In a system of co-ordinate and independent political bodies, like 
the federal polity, conflict of authority is inevitable, because human 
ingenuity has not yet devised a scheme of powers that would make 
all conflict impossible, either at the inception of tlie constitution or 
in its future development, and because, even if such a perfect solieme 
were aviiilahlo, still mutual intrusion, either inadvertent or deli- 
berate, into each other’s spheres of activity, is bound to take place,”* 
Under such ciirumstauees the establishment of a disinterested body, 
independent both of the Central and Provincial Governments be- 
comes imperatively necessary for the preservation of the equilibrium 
of the constitution. It can declare ultra vires acts of any Govern- 
ment, which exceed the jiowers given by the constitution. The need 
lor such a Court does not exist in a Unitary State for in that case 
there i.s' no room for conflict. The Central Government being the 
iiighcst authority can, in the event of a dispute, resume powers 
banded over to the provinces. In a Federation, the two have 
co-ordinate powers and if one of them is given the power to interpret 
" il* would be asking one of the parties to the dispute 

the judge, thereby violating the elementary principles of 
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To fjma a Federation necessitates a rigid dis- 
FBDBBATioN. tributioii of powers, the acceptance of the supre- 
macy of a written a/nd rigid constitution and the 
establishment of a Federal Court. Of these, the first eharaeteristie 
is the most important and the second and third are necessary oiiJy 
for the preservation of the first. 

2. Federal VersK.'f Unitary State 

aCTTOm}™ Unitary and Federal are two different forms 

FBDEBAt A wliich may be assumed by States. It wotdd, how- 
tJNiT BTi TATK. ^ mistake to regard the Federal State as 

inherently superior or inferior to the Unitary State. Each is suited 
to a different set of circumstances and the question: "Which form 
is bettor?” mimt be decided by each country in the light of its pecu- 
liar conditions. A broad principle, has, however, been laid down 
by Prof. A. V. Dicey according to whom the federal form of govern- 
ment is suited to those countries where there is a strong desire for 
union but no desire for unity. Thus, a peculiar feeling must be 
present whereby the people of the different units are anxious to 
come together under one state and yet do not want to part with 
their local identity. There should he the desire for union, the desire 
of coming together for, without it a single State need not be formed ; 
but there should not be the desire for tmity foi*, in that case, the 
suitable form of government would be a Unitary State. Federalism 
is a middle way between complete unity visible in a Unitarj”^ State 
and complete separation seen in independent States, It is essentially 
a principle of compromise. It is a "political contrivance intended 
to reconcile national imity and power with the maintenance of 
State rights.” It is an appropriate form of the State where due to 
common ties, racial, religious, linguistic or cultural, and due to 
similar problems of defence, foreign affairs, etc., there is a desire 
to form a single State and to band over to it certain matters of 
common interest, and yet due to differences in local conditions end 
habils, there is uo desire to .surrender all authority irrevocably to- 
Ihc Centre. 


:}. Is Federalistn Sieited to India! 

The proposal of an All-India Federation. I’aises the basic quc.stioii 
wlieth(‘r the principle of Federalism is suited to conditions prevailing 
in India. India is at present divided in two main parts — ^British 
India consisting of a number of Governors’ or Chief Commissioners’ 
Prcwinces aiid the Native States, about six hundred in number, 
directly subject to the "Paramouutcy” of the Crown. 

passhw of the Begulating Act of 1773, 
iNwnu. the tendency towards the evolution of a strong 

^ t^^itral government in British India was a domin- 
wit note of our ' constitutional development and adiniiristrative 
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Krowth. This tendency had to be relaxed towards the latter pact ol' 
the nineteenth cenlury by taking measui’es ol legislatirve, adminis- 
trative and financial devolution. Nevertheless, the Government of 
this country all along remained essentially unitary, the devolution 
of powers to the provinces being merely in the nature of delegation 
or administrative division. 

ITS uENEFiTS. benefits of this centralised and unified con- 

trol over the different parts of India have been undoubtedly great. 
Political subjection to a common government has led to the recog- 
nition of a sense of unity and national solidarity which, more than 
anything else, has quickened the political consciousness of the 3iias.s 
of the people. It could hardly be a point of dispute that the unitary 
form of government has been a great blessing to this country. It 
has laid the foundations of a united India. It has controlled “the 
disruptive forces generated by religious, racial and linguistic divi- 
sions, it has fostered the first beginnings, at least of a sense of 
nationality, transcending those divisions.”* 

TioN^op There are, however, two reasons why the eatab- 

iND^ lishment of a federal, instead of a unitary, type of 

™ ■ State for British India may be considered. One 

is that due to diversity of linguistic and cultural conditions pre- 
vailing in the diffei’ent corners of the sub-Continemt of India, it 
may not always be desirable to have uniformity of laws and admi- 
nistration. IWiat may be good for one part of the country may 
not necessarily be desirable from the point of view of another. 
Hence a substantial measure of local independence in certain matters 
is necessary. Secondly, since it is the declared policy of His 
Majesty’s Government to establish self-governing institutions in 
India, tlie first steps whereof are to be taken in the provinces, it 
follows that the matters falling within the sphere of Provincial 
administration should be clearly maidced out from Central subjects. 
There could be no “Responsible” Government in the provinces if the 
Provincial Government itself is not immune from interference or 
control from above. Thus, on both these grounds it would be more 
apprwriate to model the constitution of British India on Federal 
lines/ 


CONCLUSION. agaiiLSt the arguments given above, there is 

the danger that provincial and local differences may be accentuated 
and parochial jealousies and fissiparons tendencies may assert them- 
selves and thereby undo the work of national integrity. The need in 
India is one of subordinating locakaud narrow loyalties to the larger 
feeling of a common nationality and it would, therefore, appew to 

*J, P. C. Repon, Val. 1, p. 4. 
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be a retrograde step to change from the Unitary to a Federal type.* 
Moreover, the provinces could be given greater ^power to deal with 
local matters by carrying forward the process of devolution — ^in 
administration, legislation and finance — ^without laying down a rigid 
distribution of powers as is implicit in a Federation. The ideal of a 
Federation of British Indian Provinces would, therefore, appear to be 
of doubtful value. A Unitary State is a more appropriate form of 
organisation for them. 

The question of Federation in India derives its importance from 
the fact that a common political organisation for British Indian 
Pi’ovinces and the Native States is considered desirable. If it were 
merely a case of British Indian provinces, the unitary form of the 
state would undoubtedly be better than the federal type, but the 
question of evolving a single polity for the administration of certain 
common problems to British India and the Native States raises 
political and constitutional difficulties which cannot he overcome 
without adopting the principle of Federalism. The two requisites of 
Federalism are; — (1) the desire for Union, and (2) the absence of 
desire for unity. 


FTO desire for union is apparent from the fact that 

the two parts of India one ‘British’ and the other 
■‘Native’ — are really very closely related. Community of race, reli- 
gion, language, culture, history, and general outlook is unmistakable. 
Geographical contiguily, similarity of economic problems, common 
interest in services like Railvrays, Posts, Telegraphs, ete., and above 
all, the need for common Defence and Foreign Policy are all uniting 
forces which make the desire for union imperative. If the present 
artificial political division has not produced difficulties it is due to 
our commou subjection to the British Government who carry on 
the administration of these matters through officers responsible to 
them. “A perceptible process of infiltration has been going on. We 
have helped the States in times of famine ; we have lent them officers 
trained in British India to i^evise or supervise their revenue or 
financial administration, or to improve their agriculture and irriga- 
tion. Many of them have adopted our Civil and Criminal codes. 
Some have imitated, and even further extended our educational 
system. Co-operation in matters of police and justice has been deve- 
loped, Our railway and telegraph systems have been carried through 
and serve many of the States. The Indian customs tariff is a matter 
of concern to all States, including thoso which have ports of 
their own.”t This ha.s farther brought the two parts together and 


. '*Sbioe the acwptaaiie of tSe fedciol basis of tbe new oonsUtotion and Die intsodnotion of 
the Vrorinelal past fai AptU leftT, some at tbe Wtst fran in tliia Tespeet have come tn>e : naennr 
provinclat dlffmraees have thteatnted to hieak np the poUtlcal and ceonomlo anity of India— a devcl(q>> 
meat which may. It nneheeked, nndennlne and even patalyse the spirit of national consdousness. 
Vot deifdjp see the accuonvtm Ptovineial Autonomy in Chapter X. 

■ ’**^tMo“t«*u*Ci>«im»t«d®«port, p. 181 . 
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their new conseiouhness of a common nationality has in recent years 
led to a greater anfl more pronormced wish for the establishment of a 
eommon government. “The impossibility of continuing to look at, 
one half of India to the exclusion of the other”* is thus apparent. ^ 
Moreover, the inclusion of the States in an All-Tndih. Organisa-i 
tion is also based on another ground which has not been sufiapiently' 
appreciated in this country; and that is that if Responsible Govern- 
ment is ever to materialise at the Centre, it can only be when the, 
States too have a share in the control of the Central Goveiument., 
Matters like defence, extenial policy, trade and tariffs, currency 
and banking, railways, posts and telegraphs vitally affect the States i 
as well as the Provinces and it would be unfair that the representa- 
tives of the Provinces alone should at any time be given complete 
control over such affairs. It is futile to ignore the hard realities of i 
the situation. The introduction of Responsible Government at the 
Centre can be fairly made only when the All-India Polity is ^ 
established. 


The desire for unity, however, is lacking. The ^ 
overriding consideration in this is the Sovereignty 
of the Princes and Rulers in their respective States. 
The British Government, at present, guarantee the Rulers a certain 
amount of liberty, subject to certain minimum safeguards regarding 
defence, external affains and the maintenance of peace, to rule over 
their subjects in any manner they deem fit. This “personal govern- 
ment” of the States would be incompatible with the Unitary State 
which is legally competent to interfere in all internal matters of the 
units. So long as the Princes are not willing to forego their ijowers 
relating to the administration of the States, there could be no possi- 
bility of a T'nitary State being established for India as a whole, "for 
it is only in a federal constitution that units differing so widely in 
constitution as the provinces and the States can be brought together 
while retaining internal autonomy. ”t The only type of State in 
which Ihe Slates can at present be expected to join British India ' 
is one in which they have autonomy in certain defined matters of 
internal administration and the only way to guarantee that is to 
accept an All-India Federation. The ease for a Federation is. 
therefore, a logical sequel to onr anxiety to build up an All-India 
Polity. 

DOUBTS^ the logical necessity anil ultimate 

desirability of having an All-India Federation, it 
is regarded by many as a proposition of doubtful value that the 
ideal of a Unitary State which 4s admirably suited to conditions 

*Sbaaa Commiuion Report, Vol. II, p, 9, * 

tSinon Cosnmluion Report, Vol, II, p. 13. ^ 


THE LACK OF 
DESIRE FOR 
UNITY. 



72 


HOW INDIA IS GOVERNED 


prevailing in Britisli India should be surrendered in order to accom- 
modate the States whose present political organisation is still- feudal 
or mediaeval in character and who may, therefore, put hack the 
clock of political progress by exercising a reactionary influence on 
Indian polities. This feeling has been strengthened by the frank 
statements of some British statesmen to the effect that the inclusion 
fff the Htates was palcnlate<l to introduce a slabilisiing factor in 
Indian politics. The Hceretary of State for India made the following 
slatemeril in tlic House of Commons: “We should all welcome the 
entry into the Ceixlral Government of India of a great force of 
stability and imperial feeling.”* But, as against this, it may be 
Jioted that there are greater chances for the States to feel the effect 
of the comparatively progressive system of Government and admi- 
nistration existing in the provmce.s than vice versa. This apprehen- 
-sion has been at the back of the minds of the Princes in their refusal 
to accede in a hurry and in their efforts to minimise the chances of 
British Indian agitation reaching the States. It may, therefore, be 
said that the influence is hound to be mutual and wbat may be lost 
in speed may be gained in range. 


CONCLUSION. tjip dream of a United India cannot 

be easily given up. If the national aspirations for 
a united political organisation for all India are ever to mateinalise in 
the near future, the federal idea must play the central role in the next 
.staare of our constitutional development. It is hardly desirable that 
India should remain permanently cut up into a number of provinces 
on the one hand and a collection of big and small Na,tivp Slate.s on 
the other, when their cultural unity and identity of needs and prob- 
lems points toward.s the necessity of establishing a common Govern- 
ment at the centre. And .since the next stage of India’s political 
emancipation and eoustitational growth would necessarily mean 
the transfer of power to the people and their representatives, the 
♦ptistiou of establisliing an All-India Fedoratoin becomes inevil able.f 

AHisriNinON. jj. however, a separate question whether the 
particular .scheme of Federation laid down in the 
Goveniment of India Act. 1935. is suited to India. As the question 
«>f its adoption with or without modifications is a matter of the 


*qiu)ted b> Dr. U, H. Ambcdkar, Federation versus Freedom, p, 187 , 

I* u* ?! AJl-Into Federation has, bowover, been threatened by a totally dUTerent 

iy**»**l political organiaatlon ol Uie MiialiSii. 
Uom/Lw ^ naalnrt « nnitaijr type the League now refuses to have anything to do srltlb 

-f “I Centre, even of the looeest federal typo, trim Its mwm 

•****■'‘*10 is tmsed ou the fear that the Mu^ms trould M%a 
•* Centre and would thne be unable toaetobsSU. 

partitioning India eo as to enable ^ 
•“ b* Independent, But, if the adoption ofthe 
cetnenllag deep-rooted dlfferenoes In culture and outlook in 
Syltse^d and the United Soviet Boolallst Bepuhllcs and is 
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highest importance to the country, its detailed analysis and critical 
estimate are attempted in this and the following chapters. 

4. The Federal Units 

-^^ll'fndia Federation is to consist of elev(jn 
(rovernor’s provinces, six Chief Commissioner's 
provinces and of such Slates as agree to accede to the Federation 
Thus, while the British Indian provinces are required to join the 
Federation compulsorily, the Stales are given option in the matter 
The Federal unite, as would become apparent from a glance at the 
map, would he of varying size, population and importance, and since 
the present boundaries of the provinces have not been fixed with due 
regard to cultural or economic unity, the federal units are in them- 
selves of heterogeneous character. But a move remarkable feature 
would be the combination of semi-democratic provinces and the 
despotically governed States. While the constitution of the 
provinces is discussed fully in later chapters,* the constitutional 
position of the States and their administrative organisation may be 
briefly indicated here. 

n. The Indian States 


THEIR VARIETY. rjijjg Indian States represent those territories which 
are ruled by Indian Princes or Chiefs. They cover an area of 
712.508 sq. miles with abotit one-fourth of the total population of 
India. There are in all 562 principalities of which 235 are called 
States while the remaining are known by various names as Estates, 

Jagirs, etc They are of varying size, population and importance. 

On the one hand, we have such large States like Hyderabad Deccan, 
Kashmir, Mysore, Travancore, Cochin and Baroda, some of which 
are as big as any of the Governor’s provinces, while on the other, 
we have petty estates extending over a few acres only.f The majo- 
rity of the States, however, occupy an intermediate position. But, 
only about thirty of thorn come up to or exceed the size of a District 
in British Indian Provinces and can be regarded as capable of being 
financially self-sufficient and in a position to have an adniiuLstrative 
machinery according to modern standards. “As many as 15 States 
have territories which in no case reach a square mile, while 27 others 
possess just one square mile. . . .Three of these States could not boast 
of a population of 100 souls and five of them a revenue of Rs. 100. 
The smallest revenue mentioned is R.s. 20 for the year.... and the 
smallest population 82 souls.”! 



STATES AND 
RRITISH INDIA. 


The States do not represent a solid mass of con- 
tinuous territory but are instead found in bits ami 


strips, large and small, interspersed throughout India, so as to sur- 


•Sm Chapter VIII, IX and X. 

fKo luB tihaii 286 such * States * ere situated in Cujrat and Kathiftway» 

tMr. Venkatasubhaiyst quoted by G* Na Singh, Indian States and j^tis^ India, p. "n. 
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round, or be surrounded by, British Indian territory. All the 
dilfereuces of race, religion, language, etc. foumd in British India 
are reproduced in the States which have, therefore, not only geo- 
graphical but also economic and ethnological unity with British 
liidiu. Polilically, however, the two are separate entities. 

TO®iHB’'cirow™^ distinct from British India, the Indian States 
do not form part of the Dominions of His Majesty ^ 
they are not, therefore, British territory and their subjects are not 
British Subjects. Nor are the States subject to the legislative 
anlhorily of the British Parliament. The relationship existing bet- 
ween the Indian States and the British Government is primarily, 
and in the eye of law entirely, a relationship between the States 
and the British Crown. The States are held subject to the “Para- 
moumey” of the Crown. 

It may be noted that the original ti-eaties and other engage- 
ments of the States were made with the East India Company and 
when, after the Mutiny, the government of the territories of the 
(’oinpany in India was transferred to the Crown, all the rights 
aud responsibilities of the Company, in respect of the States were 
transferred to the Crown. The authority over the States was 
exeroised by the Crown on the advice of the Secretary of State for 
India, through the Governor-General in Conncil. After the de- 
(‘laration of August 1917, the Princes, realising that the Government 
of India may eventually be controlled by the elected representatives 
of British India, who may therefore exercise authority over the 
States through the Foreign and Political Department, contended that 
their relations were not with the Government of India but with 
tbfe British Grown; and that the rights and obligations of the Bri- 
tish Crvtwn were not of such a nature that they could he assigned 
10 er performed by persons who were not under its control. This 
toiitention was upheld by the Indian States Committee, with Sir 
Uareourt Butler a>> its Chairman, specially appointed in 1927 ‘’to 
report upon the relationship between the Paramount Power and 
the Jiidimi States...,” The Committee reported; “We hold that 
the treaties, engagements and sanads have been made with the Crown 
and that the relationship between the Paramount Power and the 
Princes should not he transferred, veithout the agreement of the 
latti r, to a new government in British India responsible to an Tudiau 
Legislature. ” In aooordanee with their recommendations, steps 
have been taken to bring the States into closer contact with the Crown 
ami thereby effect gi-eater separation between British India and the , 
States, The Foreign and Political^Department of the Government of 
India has now been split up into separate sections and while the 
Governor- General continues to be in charge of the former, the latter 
pat Tinder taie d&ttrol of the Crown Representative. These deve- 
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lopmenls, however legally defensible, cannot but offer an insurmount- 
able obstacle in thd’ way of full co-operation between British India 
and the States and in the realisation of full-fledged Dominion Status 


p^Sjotjntcy? relations between the Paramount Power and 

the States are not, however, easy to define. There 
is, in the first place, a lack of uniformity in this rc&peel due to ttie 
existence of Treaties of a varying character with about forty States 
and the grant of sanads'*' to othens. Moreover, the exercise of I'ara- 
mountcy has not, in practice, been restricted to the terms of the 
Treaties or Sanads and the British Government has interpreted its 
authority as liberally as the needs or exigencies of the situation have 
demanded. Instead of regarding itself as a party to var'ous agree- 
ments with the States, the Paramount PoAver has claimed the right 
to be the sole judge and interpreter of its own rights and obligations, 
with no option allowed to the States, except to submit. When the 
Nizam of Hyderabad tried to challenge this position. Lord Heading, 
the then GoA'ernor-General, wrote to him as follows: — 


“The sovereignty of the British Crown is supreme 
. in India, and, therefore, no Euler of an Indian 

State can justifiably claim to negotiate with the British Government 
on an tqual footing. Its supremacy is not based only upon treaties 
and engagements, but exists independently of Ibem and quite apart 
from its prerogative in matters relating to foreign poAvers and poli- 
cies, it is the right and duty of the British Government, while scru- 
pulously respecting all treaties and engagements with the Indian 
States to preserve peace and good order throughout India. The con- 
sequences that folloAV are so AveU-known and so clearly apply no less 
to Voiir Exalted Highness than to other Eulers, that it seems hardly 
nece&s.u’y to point them out.... But the internal, no lei^s than the 
external, security which the Euling Princes enjoy is due ultimately 
lo the protecting power of the British Government, and Avlu-re Im- 
perial interests are concerned, or the general welfare of the people 
of a Slate is seriously and grievously affected by the action of its 
Govimmeiit, it is with the Paramount PoAver that the ultimate rps- 
]ionsibiiity of taking remedial action, if necessary, must lie ...It 
is the right and privilege of the Paramount Power to decide all dis- 
putes that may arise between States, or between one of the States 
and itself, and even though a Court of Arbitration may be apiiohiled 
in certain cases, its function is merely to offer independent advice to 

the (h)vernmeut of India, with whom the decision rests. 

- — ■ ' ' 

*The6e ar« aolmowledements of authority or im^ilcgCi gcncraU> coup1t?d with conditiOQSf pro* 
eeeding from the PaiamountPowei. . • 

tZietterfrom the Viceroy and Go^etnor-Gencral of India (o ZI C <41 the Nizftjn «il ll>deTabitd« 
March, 1026. • 
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T ^^BT ATBS* The isaues raist-d in Lord Reading’s letter ajid Ihe 
various open infringements of’ the Treaty obliga- 
tions compelled the Princes to ask for the examination of the Avhole 
problem by an expert body. The Indian States Committee ■with Sir 
Ilarcourt Butler as its chairman was accordingly appointed in 1927. 
On behalf of tlic Princes, it was contended that the States were 
indepoudcnt before they entered into treaties with and acknowledg- 
ed the sufjremacy of the Paramount Power; that the relations of the 
with the Paramount Power ■were ba.sed entirely on those 
treaties and that whatever powers ■were not expressly transferred 
(residuary powers) by the terms of the treaties should be regarded 
as exercisable by the Slates; that, in short, the Stales possessed all 
original .sovereign powers except in so far as any had been transferred 
til the Ci'own. 

Butler Committee turned down nearly every 
one of these contentions. Their main findings were 
as follows : Firsily, "the relationship of the Paramount Power ■with 
the Slates is not merely a contractual relationship, resting on treaties 
made more than a century ago. It is a living, growing relationslnp 
shaped by circumstances and policy, resting, as Prof, Westake has 
said, on a mixture of history, theory and modern fact.” Secondly, 
it is not in accordance with historical fact that when the Indian 
States came into contact with the British Power they were inde- 
pendent, each possessed of full sovereignty and a status which a 
modern international lawyer would hold to he governed by the 
rules of international law ; that nearly all of them were subordinate 
or tiibutai'y to the Mughal Empire, the Mahratta supremacy or the 
iSikli kingdom and dependent on iJhem. Thirdly, notice should be 
taken of the growth of usage.s which have shaped the relationship 
betw<‘en the Paramount Power and the States, either in the com- 
plete absence of treaties, engagements or sanads, or in all matter's 
on which the treaties, etc., have been silent. And lastly, the Crown 
claims a soi't of "residuary” jurisdiction of an over-riding character. 

PABi^iSrP^ *** Committee, therefore, came to the conclusion 
that "Imperial necessity and new conditions may 
at any lime raise unexpected situations, Paramountcy mnst remaiu 
paramount i it must fulfil its obligations defining or adapting itself 
aeeonling to the .shifting necessities of the time and the progressive 
development of the States.” In other words, the Committee did not 
find it possible to lay any restrietioixs on the scope and content of 
Baripnountcy and recognised no limits to it. In view of this autho- 
;j|Jj|;&tiv$, statem^jktjfthere is now no doubt "as to what the position of 
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the Slates in fact is,^thotigli the strictly lejital aspecits may still provide 
material for eoiitrovei’sy.* 

shown above that while some liavt* 
claimed that the States are “sovereign” states 
subject in their relations with the British to niles of International 
Law, others regard them as entirely subordinate to the British and 
distinguished from British India only on grounds of expediency and 
historical accident. The latter view appears to be more tenable us 
it is in conformity with facts. If by a ‘.sovereign’ state we mean a 
State which is not in any way subordinate to anothe.r State or power 
and is thus wholly or completely independent, the States are obvi- 
ously not sovereign, for in the regulation of their defence, e.vternal 
affairs, and relations inter se, they are entirely in the hands of the 
Crown. They cannot negotiate with foreign powers and have no 
authority to declare war or conclude' peace. They cannot cede, sell, 
exchange or part with their territories to other States without the 
approval of the paramoimt power, nor without that approval can 
they settle iuter-statal disputes.”! But even if we distinguish as Sir 
Henry Mainet has done between Independence and Sovereignty and 
disregard the Austrian concept of sovereignty being indivisible, it is 
difficult to regard the States as “sovereign”. 

For, even in matters of internal administration, 
ADMiNisTBA-noN. the States are not free from intervention by the 
Paramount Powei'. It is true that iu the large 
majority of the States, the administration is normally carried on in 
accordance with the wishes of the Eulers. Many of them exercise 
almost sovereign powers. “These States enact their own laws. They 
exercise plenary, civil and eriminal jurisdietion ovei' persons and 
things in their territories. The decisions of the highest tribunals of 
the State are final; and no appeals lie against their decision to any 
tJourt beyond their territories. They imimse taxes to finance their 
administrations. The maritime States i>np()se customs on .speoifie<l 
classes of goods entering and leaving their ports. Fifteen of the 
Indian States maintain their own postal systems. About twenty 
States mint coins. ”t But iu no state is this “inicrnal sovereignty” 
complete. “The British Government has in virtue of its position 
as paramount power claimed and exercised the right to settle 
sueeessious, constitute regencies, to make arrangements for the 

*Sir P. S. Siva^wamy Aiyar describes the status of the Indian Stolen thuii :~ 

The precise category to be assigned to the Indian States in inteinAtlonal is to the academic 
lawyer as fascinating ns it is bafning. The fact is that for various purposes including Uie adminiriration 
of justicci the Indian States are treated as foreign territory bc>oiid the Jurisdiction of British Indian 
Courts. They are in other respect subject to th(2^aerainty of the British GovcmniGnt with all its 
practical implications and corollaries. The body of lavr applicable to them cun at best be spoken 
of only as qua8l-inteniationallaw.***->Quoted by K. H. H. Sastiy , Indian States, p 07. 

tRcport of the Indian Stales Committee* 1020, p. 27. ^ 

tBamaswaiiiy, Op. Cit., p. 78. ^ ^ 
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education and training of minor ruling Vrinces, to interYene in ease 
of gross misrule, even to depose Ruling Princes* fn extreme cases and 
to settle various disputes that may arise as between the States inter 
se or as between the States and the British Indian provinces or the 
Central Government. ”t The Political Department of the Govern- 
ment of India exercises through its local ojSicer, known as the 
Resident or Political Agent, day to day influence on the internal 
administration of the States. “All those who have direct experience 
of Indian States know that the wliisper of the Residency is the 
thunder of the State, and that there is no matter in which the 
Resident does not feel qualified to give advice.” Besides, by nomi- 
nating Dewans and lending the services of its own officers to the 
tStates, by requiring preAdous sanction to important legislative 
measures and by entertaining petitions from State subjects, the 
Government of India has reduced the status of the Slates to mere 
“feudatories.” In the words of the Rt. Hon. Srinivasa Sastri, 
“secrecy, secret dispatches, mysterious communications, orders and 
regulations which nobody can understand, which vary from State 
tw State or from moment to moment in each State, these form the 
^bulum of the whole heirarehy of officers. ”t The position of the 
^States in this respect has been repeatedly made clear beyond all 
doubt, so that it is idle to regard the States as supreme even in their 
internal admraistration.5 


Subject to the control exercised by the Paramount 
GOYKBNMENT. Powcr, the systcm of internal government of the 
States is determined entirely by the respective 
Rulers who generally carry on the administration on the lines of 
their pretleeessors. The present position in the different States varies 
considerably; there ia, on the one hand, “personal government” of 
a pure and simple type prevailing in the large majority of the States, 
while some have introduced representative institutions for purposes 
of legislation and for the exercise of a share of control over the 
Executive. In some States, the Rulers have themselves taken the 
initiative in the introduction of constitutional reforms; in others, 
the example of constitutional development in British India has 
inspired agitation for the grant of responsible government. Though 
.several State.s have attained high standards of administrative 
effiftiency and in certain spheres, e.g., education, industries and 
social reform, a few of them have stolen a march over British India, 


may be dtmm to the cam of the Wal aod deposition of the Oaeinrar of Banda, tl>e 
eweutto of Yuvn} of Mawpat, abdioatlon of the Holkat of Indoie, the deprivation of the Gaddi 

ortha Bttlvfof Kabha and tte tcoent abdication of the Mahatsja of Alveai ^K. K. Bhattaohacya, 

TM jQiUitt vMtttlttpAIOlRa pt 88a 

ttbaianFMny, Op. at., p. W. a 

tQaotad by )K. B. B. Savtsy Indian States, p. ISO. 

enment ^aouet^ extta-tenltorial Jurlsaiotion to the States trfth regard 
ESMUMUMia M«n ptemisei oooupled tor Residonts or BoUtical Agents and 

t to osoicet oommltted by tnent to any Indian State territory . 
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altogether the Staley are yet far behind in the matter of constitu- 
tional progress in general and of independence of judiciary and the 
guarantee of civil liberties in particular.* “To sum up, under the 
stress of popular pressure, Rulers in some of the States have intro- 
duced administrative and constitutional reforms. But with the 
exception of Aundh, the States still lag fai- behind British India. 

In some respects, Mysore is still in the vanguard ; in others Cochin, 
Rajkot and Sangli have marched ahead of her. They have passed 
beyond the pre-Montford stage. Baroda and Gwalior are on the 
border but fie other States are still in the pre-Montford .stage. ’’t . 
"While the lack of constitutional development is due, in general, to 
the conservatism of the Princes, Sir C. P. Ramaswami Aiyar is 
reported to have remarked that “legally, it is not possible without 
the active concurrence of th® British Government for the Ruler to 
divest himself of his undivided authority.” And it appears that 
statements in the House of Commons and verbal exhortations by the 
Viceroy do not amount to such “active concurrence.” 


OFPMJQ^^ Chamber of Princes is a representative body 

of the Rulers of the Indian States and was first 
established by Royal Proclamation in 1921. Its inauguration marks 
a departure from the earlier British policy of discouraging joint 
action and joint consultation between the Indian States. The main 
idea behind the institution of this body is to secm'«i the expression 
of the collective opinion of the Princes and to provide opportunities 
for counsel and consultation in matters of common concern to India 
as a whole. The Chamber consists of 120 members of whom 108 
are representatives of States who have right of individual admission 
and the remaining 12 are elected by 127 minor States by a system 
of group voting.t The Chamber elects its own Chancellor and Pro- 
Ohancellor and has a Standing Committee of seven members. The 
Viceroy acts as the Bx-officio President of the Chamber. 


The Chamber meets once a year and di8cusse.s questions affecting 
Indian States. It is, however, a purely "deliberative, consultative 
and advisory, but not an executive body.”§ Its resolutions, if any, 
are purely recommendatory. It is expressly forbidden by its consti- 
tution from disenssing “Treaties and internal affairs of individual 


*The amazinff backwardness of some of the States is brought out by the following remarks of 
Sir Albion Baneijee, a former hlinlster of Kaalunir State : — 

** Jammu and Kashmir was labouring under many disadvantoges with a very large Mohammedan, 
population, absolutely Illiterate and poor, ' They were governed olmost like dumb driven cattle. 
There was no touoh between the government and the people, no means open to them to represent their 
grievances and the administrative machinery Itself required overhauling from top to bottom to bring 
it up to the modem oanditions of efAdency. It had at present little or no sympathy with people's 

wants and grievances There was hardly miy public opinion in the State. As regards the Press , 

it was piaoiically non-^stent." (In an intervi^ on 16th March, 1D20, quoted by G. N. Singh 
Indian States and British India, p. 82). \ 

fG. N. Singh ** Constitution Reforms inllndlin States" The Indian Journal of Political Science, 
July 1041. 

i^The remaining 82T States are entirely unrepresented. ^ ' 

(Simon CozomiasionKeporl, Vol. I, p. 00. ' 
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States, rights and interests, dignities and powers, privikges and 
prerogatives of individual Princes and Chiefs, their States and the 
members of their families and the actions of individual Eulers.” 
Its establishment also leaves unimpaired the individual relations 
between any Indian State and the Grown, It is thus a body of very 
limited eonslitutional significance and is important mainly for pro- 
viding a regular opportunity for exchange of views among the 
Princes themselves and between the Princes and the Paramount 
Power. Its authority is further weakened by the fact that several 
important States like Hyderabad, Mysore, Kashmir and Travaneore. 
have either not joined or withdrawn from the Chamber. 


6, Tht /luiKffuratian of Federation 


inauguration of the All-India Federation is 
to be made by the issue of a Proclamation by Hia 
Majesty. Such a Proclamation will be issued if an address in that 
behalf is presented to His Majesty by the two houses of Parlia- 
ment and. further, if the following condition is satisfied, namely, 
that the Rulers of Native States representing not less than half of 
the aggreg<ate population of the States and entitled to choose not 
less thair 52 members of the Council of State, the Federal Upper 
Chamber, have acceded to the Federation.' States desirous of joining 
the Federation must signify their assent by executing an Instrument 
of Aeces.sion — a document laying down the conditions under which 
the State is willing to join the Federation and specifying the subjects 
with respect to which the State is willing to allow the Federal 
(loverimient to interfere in the States. If the Instrument of 
Acces.sion is accepted by His Majesty, the State becomes a member 
of the Federation and the Instnuncnt becomes irrevocably binding 
on the Ruler, his heirs and successors. The scope of federal inter- 
vention in the State agreed to in the Instrument cannot afterwards 
he curtailed though it could, with the approval of His Majesty, be 
e.xtended. Such acee^sion when completed is permanent and does 
not carry any right to secede.^ 

time-limit has been prescribed for the inaugu- 
ral ion of the Federation; but once the Federation 
comes into being the request of a Euler that bis State may be 
admitted to the Federation .shall have to he transmitted to His 
.\lajc''ty through the Goveroor-Goneral; and after the expiration of 
twenty years from tlie establishment of the Federation, the Governor- 


dralea the right to eeoede, the mrtteiis notlresftom legal 
» certain proyMonfln the ComtituUoa Act, tnriuded as carings’^n 
ilL •“''I '•«“ «» uoaltetable iritlHntt th» coBseat of the ^tee, 

•vent to providotiff wltlumt the tufa&ixnonB consent of all 

SS V®" ?“*«*«<>«■ W «n>«in m the FedetatC. 
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General shall not transmit to His Majesty any such request unless an ' 
address is presented, to him by both bouses of the Federal Legislature 
pra 3 dng for the admission of such State. 


7. Distribution of Powers 


BNtniEBATION 
AND RESIDUUM. 


There have been two main ways in which a rigid 
distribuliou of powers has been effected in the 
different federal states of the world. One is to hand over control 
over certain matters specifically defined and set out in a list to the 
Federal Government, leaving all “residuary” powers, i.e., powers not 
included in the list, to the provinces. Another is to assign control 
over certain subjects mentioned in a list to the Provincial Govern- 
ments and allow the Federation to exercise powers not mentioned 
in the list. In either case, the method is that of “Enumeration and 
Besiduum,” the difference resting on residuary or reserve powers 
being vested either in the Provincial or in the Central Government. 
Where, as in the fomation of the United States of America, the 
idea is to preserve the local identity of the States and transfer only 
certain limited powers to the Federal Government, the residuary 
powers are left with the provinces. But where, as in the case of 
Canada, the idea is to strengthen the Central Government rather 
than guard the independence of the units, residual powers are vest- 
ed in the Federal Government. 


In the plan of the .411-India Federation, as laid down in the 
Government of India Act, 1935, a method quite different from the 
two discussed above has been adopted. Moreover, the distribution of 
powers as between the Federation and the provinces differs from Ihe 
distribution of Powers between the Federation and the Native States. 
The two have, therefore, to be studied separately. 


(A) DISTRIBUTION OF POWERS BETWEEN THE 
FEDERATION AND THE PROVINCES 

1. Legislative Powers 

i^i^m^LisT. distribution of legislative powers between the 
Federation and the Provinces is contained in three 
Legislative Lists; the Federal Legislative List, the 
Provincial Legislative List and the Concurrent Legislative List. The 
Federal Legislative List contains matters of All-India importance — 
e.g., defence including naval, military and air forces; external affairs; 
currency, hanking and insurance; foreign trade; maritime shipping 
and railways; posts, telegraphs, telephones, wireless and broadcast- 
ing. On these matters the Federation has the exclusive power to 
pass laws and exercise administrative control. 
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TiiE PRffymq^ The Provincial Legislative List contains matters o£ 
local importance — e.g., law and order, courts, pri- 
sons and police; public health and sanitation; agriculture, land 
revenue, industries, forests and fisheries; education and local self- 
government ; internal trade, roads and public works. On these sub- 
jects normally only the Provincial authorities are competent to 
legislate or exercise administi'ative control. 


FhHKNfvi IN™®* I’hus, each authority has its own sphere of powers 
rupviwiAi* clearly marked out and neither of them would 
MATTi-Jis. permitted to trespass on that of the other. 

The Federation has, however, the right to intervene in matters in- 
cluded in the Provincial Legislative List under two special eircum- 
btauces. One of them is when it appears desirable to legislatures of 
two or more provinces that certain matters included in the Pro- 
vincial Legislative List should be regulated by Act of the Federal 
Legislature and they pass resolutions to that effect. The other 
h when the Governor-General in his discretion declares by Proclam- 
ation that a grave emergency exists whereby the security of India is 
threatened by war or internal disturbance. He can, then, authorise 
the Federal Legislature to pass laws on Provincial matters and the 
recent Amendment of the Government of India Act, 1936 carried in 
1939, authorises the officials of the Federal Government to exercise 
administrative control over provincial matters in ease of war. This 
constitutes a very serious encroachment on provincial authority. 


Conemrent Legislative List contains matters 
like Laws of Crimes, Criminal Procedure, Civil 
Procedure, Wills, Succession, Marriage and 
Divorce, Transfer of Property, Trusts, Contracts, Labour Welfare, 
Fii“torips, Inland Shipping and Navigation, etc., on which uniformity 
throughout the country may be desirable and yet local circumstances 
may permit of certain variations. In these subjects, both the Fede- 
ral ami the Provincial Legislatures are competent to pass laws. lu 
unler, however, to avoid conflletiug legislation, it has been provided 
that whenever a provincial law confliets vdth a fedei’al law, the latter 
pn'vail', and the provincial law becomes null and void to the extent 
to which it is repugnant to the federal law. But, if such a conflicting 
provincial law having been reserved for the consideration of the 
ilovernor-Gencral or Ilis Majesty has obtained the assent of the 
Governor-Oeneral or His Majesty, it will prevail over the federal law 
m that particular province. 


R^muAav 

x>0«rai!Oi. 




it is imssible 


Though all car^has been taken to distribute every 
conceivable power among either of the three lists, 
tfai^ome new powers not foreseen by the framers of 



THE ALL-INDIA FEDERATION 


83 


the Act may assume impox’tance in future. Such residuary powers 
have been handed aver neither to the Provincial nor to the Federal 
Legislature, but are to be allotted, as and when each specific case 
arises, to the Centre or to the Provinces by the Governor-General 
in his discretion. This is a unique provision not found in the con- 
stitution of any other Federation and is bound to increase the 
power and status of the Governor-General. 

CONCLUSION. ubove discuBsiou would appear to show tlud 

but for the two special circumstances nnder which 
the Federal Legislature can legislate on provincial matters, and for 
the Concurrent Legislative List, both of which make the line of 
division less marked than it is in other Federations, there is a fair 
amount of rigidity in the distribution of legislative powers. 

2. Administratiue Powers 

ckS^^sation. however, noteworthy that the same degree 

of rigidity has not been maintained in the distri- 
bution of administrative powers. Ordinarily, the executive authority 
of the Federation extends to matters with respect to which the 
Federal Legislature is competent to pass laws and the Provincial 
executive authority extends to all matters with respect to which 
the Provincial Legislature has power to make laws, and this includes 
not only matters mentioned in the Provincial Legislative List but 
also matters included in the Concurrent List. But, in the following 
important eases, the Provincial Governments will be administratively 
subordinate to the Federal Government: 

1. The Governor-General exercises control over the Governor 
in all matters in which the latter is required to act in his discretion 
or to exercise his individual judgment. 

2, The Governor-General may direct the Governor of a province 
io discharge as his agent functions relating to defence, external 
nffairs, ecclesiastical affairs and tribal areas. 

y. The Governor-General in his discretion may issue orders to 
the Governor of a province as to the manner in which the executive 
authority of a province is to be exerciseli for the purpose of pre- 
venting any grave menace to the peace and tranquillity of India 
or any part thereof. 

4. The executive authority of every Province is to be so exer- 
cised as to secure respect for the laws of the Federal Legislature 
which apply in that Province and so as not to impede the exercise 
of Federal authority. To secure this, the Federal Government may 
issue directions to a Provincial Government (a) conferring powers 
and imposing duties with respect to Federal matters, (b) requiring 
the execution of Federal Acts relating to mattef3*>ii|.ciuded rin tl»«- 
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Concurrent List, and (e) regarding construction and maintenance 
of means of communication which are of military importance. 

If it appears to the Governor-General that in any Province 
effect has not heen given to the directions mentioned above, he may, 
acting in his discretion, issue the necessary orders to the Governors, 

Thus the doctrine of “rigid distribution of powers”, which is 
the basic principle of federalhin is only imperfectly recognised in 
the division of a/lministrative powers between the Federation and 
the Provinces. 

3, Financial Powers 

The sources of revenue and the heads of expenditure have heen 
allotted to the Federal and Provincial Governments respectively so 
as to guarantee a fair amount of independence to each. This distri- 
bution is discussed fully in the chapter on Federal Finance. 

(B) DISTRIBUTION OF POWERS BETWEEN THE 
FEDERATION AND THE FEDERATED STATES 


1. Legislative Powers 


division of powers as between the Federation 
THE iraTROMENT and the States is to he made in accordance with 

Off 

provisions of the Instrument of Accession signed by 

each State. A State desiring to accede to the 
Federation must execute an Instrument of Accession in which it is 
to set out the list of subjects which it is willing to hand over to 
federal control. Thus, there will not only he no nniformity as to 
the scope of federal intervention between the provinces on the one 
hand and the States on the other, hut since each State is technically 
at liberty to set out such subjects as it likes, there may he no 
uniformity even among the States themselves. A law passed by the 
Federal Legislature may he applicable to some States and not to 
others. This is boimd to create anomalies which could be avoided 
only by ensuring a uniform surrender of powers before the Instru- 
ments of Accession are accepted by His Majesty. Assurances to 
this effect have been given by the Secretary of State for India. 


TsmcioiTY. ffijig division of powers is, however, rigid, in as 
much as no State can curtail the powers trans- 
ferred to federal control hut the scope of federal intervention can, 
if the State so desires, he extended. Since this depends entirely on 
the wjll of the States, it does not materially affect the rigidity in 
diatrihu.iior'tif powers. 
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2. Administrative Powers 


The executive authority of the Federil Governmeut in a State 
will extend only to those matters with respect to which the Instru- 
ment of Accession of that State has conferred upon the Federal 
Legislature the power to make laws; and even this may be limited 
by express provisions in the Instrument, by virtue of which it may 
be agreed to authorize State ofBcers to administer Federal Laws in 
the State. There is, however, a general clause which requires that 
the executive authority of a State is to be so exercised as not to in- 
pede or prejudice the e-xereisc of the executive authority of the 
Federation. 


8. Supremacy of the Constitution 

^nstSution. supremacy of a written and rigid constitution 

is recognised in the All-India Federation in so far 
as the organisation of the Federation is governed by the provisions 
of the Government of India Act, 1935, which emanates from the 
British Parliament and cannot, therefore, be amended or altered by 
any legislative or popular body in India. The only body legally 
competent to make alterations in the Indian Constitution is the 
British Parliament. Thus, the constitution is, from the point of 
view of the parties to the Federation, absolutely rigid. 
DE^j^MiNATiON. however, be remarked that the rigidity of 

the constitution from the Indian point of view is 
so complete that it has evoked great resentment in India. A Federa- 
tion in other eases is formed by the voluntary act of certain units 
and the constitution is accordingly the result of joint agreement 
among themselves; the constitution also lays down the machinery 
of a special character by which amendments may be subsequently 
made, care being taken to make it sufficiently difficult for great 
changes to be effected without general approval. The right to frame 
the constitution and to amend it thus inheres in the people of the 
Federation. India, however, is a country whose constitution is de- 
cided upon by a political superior which alone is competent to alter it. 

9. The Federal Court 

iNTEaiPRBTER The third requisite of a Federation, namely, an 
impartial judicial tribunal, is found in the Federal 
CONSTITUTION Court provided by the Government of India Act, 
1935, and established in 1937. It is empowered to 
interpret the constitution and settle disputes of a legal character 
arising betvreen any two or more of the following parties, namely, 
the Federation, the Provinces and-tthe federated States. A full des- 
cription of its composition, functions and relation to other Courts 
already established in India is given in the Chapter on Admjjiistra- 
tion of Justice. 



CHAPTER V. 

THE FEDERAL EXECUTIVE 


myEiutT*^ Exi’cntivc nulliorify of thp Federation gene- 

Mmiwiim. j ' Tally cxteuda to all mattetB in British. Indian, pro- 
vinces and Federated States with respect to which 
the Federal Legislature has power to make laws for those Provinces 
or States. It further extends to the raising in British India on 
behalf of IIi.s Majesty of naval, military and air forces and to the 
governance of His Majesty's forces belonging to the Indian estab- 
lishment and to the exercise of authority vested in Hin Majesty in 
relation to the tribal areas. ’ 

3. The Govern^-Gencral amd the Crown Bepresentaiivi 

A niBTrocTioN. j f yjjjg authority is to be exercised on behalf of His 
j Majesty by the Governor-General either directly or 

through ofSeers subordinate to him. A distinction is drawn, for the 
first time, between the office of the Governor-General who is to he 
^e head of the Federal Government and that of His Majesty's 
Representative for the exercise of the functions of the Crown in its 
relations with the Indian States. This distinction is necessitated by 
the proposal^ to establish an All-India Federation for “even after 
the Federation (of British Indian provinces and the States) 
comes into^ being, the use of Royal Prerogative and Paramount 
Jwthority in relations with the Indian States will not be diseontinu- 
ra. Ifcnce the need by law to emphasise the distinction between the 
two offices.”* 1/ 

2. The Governor-General 

APPOINTMENT. (tIic Govemor-Gcncral of India is to be appointed 
by Ills Majesty, presumably on the advice of the British Prime 
Minister, us^ially for a period of five years. His Majesty’s Repre- 
sentative is to he similarly appointed and it is lawful for His 
Majesty to appoint one person to fill both these offices. In fact, 
for a long time, the two offices, though legally distinct, will continue 
to be held by the same person as otherwise the smooth working 
of the administration would be hampered. Though the Governor- 
General will he in supreme command of the Defence forces in India, 
provision is made for the appointment hy His M^esty of a Com- 
uynde^in-Chief gt, His Majesty’s Forces in India. 

*K.T.S(«A,F*e«tiit8tn«tWK,p us. ' 
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annual salary payable to tbe Govei'nor-tleneral 
is fixed by the Act of 1935 at Es. 250,800 aucl is 
charged on the revenues of the Federation, i.e., is not subject to the 
vote of the Federal Legislature -which is even prohibited from dis- 
cussing the same. Besides, the Governor-General is entitled to sueli 
allowances for expenses in respect of equipment and travelling upon 
appointment as may be fixed by His Ma.iesty in Council. 

RymapTSP'. /^hc Govemor-Gencral is to exercise Ids exeeiilive 

OF AUTHORITY. authority in two sharply distinguished ways. In 
some matters he is required to act in Jiis discrfUon, 
i.e., without consultation with his MinistOTS who have no constitui- 
tional right to tender ad-vdee to him on those matters; in all other 
matters he is to act on the advice of his Council of Ministers except 
in cases where he is required to exercise his individual judgment, i.e., 
in such cases he is to consult the Ministers but is not necessarily 
bound by their advice. In the exercise of his powers, the Governor- 
General is to be guided by an Instrument of Instructions issued by 
His Majesty.*.^' The validity of anything done by the Governor- 
General is not, however, to be called in question on the ground that 
it was done otherwise than in accordance with any Instrument of 
Instructions. 


8. The Governor-General Acting in his Discretion 

y^he functions of the Governor-General in respect 
''of four departments — ^Defence, External Affairs 
(except the relations between the Federation and any part of His 
Majesty’s Dominions), Bcelesia.stical Affairs, and Tribal Area-s — and 
in respect of a number of other matters mentioned in the different 
sections of the Government of India Act, 1935, shall be exercised by 
him in his discretion 'This sphere of administration may, therefore, 
be entirely closed to ministerial influence. Considering that none of 
these departments was withheld from the scope of the Governor- 
General’s Council, this reservation appears to deprive Indians of 
even the little influence they might have exercised over these matters 
up to the presen;Ui*^ 

counsexlobs. In order to assist him in the exercise of these func- 
tions, the Governor-General may appoint Counsel- 
lors not exceeding three in number, whose salaries and conditions of 
service shall be prescribed by His Majesty in Council. They are to 
be ex-ofBeio members of both Chambers of the Federal Legislature, 
■without power to vol^' The functions of the‘se Counsellors will be 

/JT ^TbeSeoretaryof StateforIad!«UtolftybeibTcFftTliamenttliediaft InBtttiinent ^Instme- 
f ftloBB and if an address in this behalf is presented to His Majesty by both x!Nhms of FarliaS^ft 
1 1 Xostniment vill be duly issued. A copy of Uiia draft Is now avallabfc and w jU be made final only when 
^ Ntb« Federation is about to be Inaugurated, j ; 
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purely advisory and their advice will not in any Way be binding upon 
the Governor-General who will be responsible only to the Secretary 
of State and through him to the British Parliament. 


4 . 


The Council of Mmisters 

r 

I’.l In order to aid and advise the Governor-General on 
all matters except those in which he has to act in 
his discretion, the Governor-General is to have a Council of Ministers 
not exceeding ten in number. They are to be chosen and summoned 
by the Governor-General and are to hold office during his pleasure. , \ 
The Governor-General’s choice is, however, limited to those who are, 
or are likely to be, members of the Federal Legislature; for, it is 
provided that a Minister who for any period of six consecutive months 
is not a member of either Chamber of the Federal Legi^tnre shall, 
at the expiration of that period, cease to be a Minister Ahe salaries 
of the Ministers are to be fixed by an Act of the FederarLegislature. 
but the salary of a Minister cannot be varied during his term of 
office — device intended to secure that the Government may not be 
forced to do •mtUout Ministers through refusal to vote adeouate 
salaries.”*/ 


METHOD , 
SELECTION. 


to do Without Minister 
iN^ In making a] 

4.1. ^ n 


appointments to the Council of Minis- 
ters the Governor-General would be required by the 
Instrument of Instructions, only a draft of which is as yet avail- 
able, to ‘‘use his best endeavours to select his Ministers in the fol- 
lowing manner, that is to say, in consultation with the person who, 
in his judgment, is most likely to command a stable majority in the 
legislature, to appoint those persons (including so far as 'practicable 
representatives of the Federated States and members of importanl 
communities) who will best bo in a position collectively to command 
the confidence of the legislature. But in so acting, he shall bear 
ronstantly in mind the need &r fostering a sense of joint respon- 
sMitg among his Ministers. T (Italics mine.) 


RSSFONSmiUTY 

car MunSTERS. 




j|Though there is no direct legal provision for the 
responsibility of the Ministers to the legislature, the 
Instrument of Instructions requires the Governor-General to secure 
that in pr&ctic^ll||pb is, however, difficult to see how the Govemor- 
fleneral can sucewd in reconciling the joint responsibility of the 
Ministers to the legiskture with representation of Federated States 
and important minorities so as to secure the formation of a homo- 
^n^ua Cabin^, capable of working in team-spirit, and progressive 
in its otttloow T^ diffiaulty i&>all the greater when we bear in 
mind the oodQlca.tiaa of the legislature with its indirect election and 
jromm^al sepreg^tation of seats assigned to British India and. 

A (iMnaitSmaBtatotT of India, p. m. * ^ 
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nomiuation. o£ Stales' representatives. Besides, the experience of 
other federations has shown the necessity of forming a Cabinet 
which may command) the confidence of the different federal units 
by giving adequate representation to each. The development of 
provincial feeling in India may be depended upon to introduce this 
additional difficulty of "territorial representation. ”|A. Cabinet which 
satisfies that in addition to the inclusion of representatives of im- 
portant communities and States may well bo “a strange and for- 
tuitous Noah’s Ark.” All these reasons give cause for fear that 
it may only assist the Governor-General to rally all conservative 
forces in the country and build up a colourless or reactionary Mi- 
nistry, composed of incongruous and heterogeneous elements, thereby 
negativing the “joint responsibility” of the Ministry to the legis- 
lature. The task is more complicated than it is in the province.s 
where there are no nominees of the States’ Rulers andi therje is no 
question of including States’ representatives in the Cabine^ More- 
over, Minorities which may not take serious notice of inadequate re- 
presentation in some Provincial Ministries, as they may have a pre- 
ponderant voice in others, will demand ‘due’ consideration at the 
Centre. 


METHOD OF 
WORK. 


5. Functions md Powers of the Council of Ministers 

QMC.Y Tjie functions of the Ministers extend to offering 
advice on all matters except those in which the 
Governor-General is required to act in his discretion. The Ministers 
do not legally form part of the “government”; all executive author- 
ity is formally vested in the Governor-General apd hence all exe- 
cutive action is expressed to be taken in his name.j 

The Governor-General is to allocate work and dis- 
tribute portfolios among the Ministers, keeping 
reserved to himself the departments of Defence, External Affairs, 
Ecclesiastical Affairs, and Tribal Areas. The Governor-General in 
his discretion may preside at the meetings of the Council of Minis- 
ters and make rules for the more convenient transaction of business 
of the Governnjent. 

I f The Governor-General is normally to act on the 
BINDING. • advice of his Ministers but in several cases the 
Act of 1935 requires him to exercise his individual 
judgment. The most important of the% are his Special Responsi- 
bilities with which he has been charged.- 


6. Special BespomibiUties of the Govemor-Qeneral 

In the exercise of his functions, the Governo^eneral^ias the 
following Special Responsibilities: — 
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(a) the prevention, of any grave menace tosthe peace or tran- 
quillity of India or any part thereof ; 

(h) the safeguarding of the financial stability and credit of 
the Federal Government; 

(e) the safeguarding of the legitimate interests of minorities; 

(d) the securing of legal and equitable rights and the safe- 
guarrldng of the legitimate interests of members of the public ser- 
vices; 

(e) the prevention of discrimination, by executive action, 
against British subjects domiciled in the United Kingdom and com- 

‘ panics incorporated in that country; 

(f) the prevention of executive action which would subject 
goods of United Kingdom or Burmese origin imported into India to 
discriminatory or penal treatment; 

(g) the protection of the rights of any Indian State and the 
rights and dignity of the Ruler thereof; and 

{h) the securing of the due discharge of his functions with 
respect to which he is r.equired to act in his discretion or exercise 
* his individnal judgment. 

The Special Responsibilities of the Governor- 
Qg apEa Ai. General, it will he noticed, do not relate to any 
particular department, hut cover'' the whole field 
of administration and cut across its entire fahri^'^esides, the word- 
ing is so general and sweetly vague that there'^w hardly any con- 
ceivable question of administration which may not, by a slight 
stretch or twist, be shown to affect one of the Special Responsibilities 
of the Governor-General. Such words as 'peace and tranquillity of 
India’, ‘financial stability’, ‘legitimate interests’, and ‘discrimina- 
tion’ can he interpreted in various ways and it is entirely left to the 
Governor-General to put any meaning onilthem and declare that one 
of his Special Responsibilities is affcctedi^he scope of each of these 
Special Responsibilities is indicated in a general way in the Instru- 
ment of Instmctions to the Governor-General, but the latter is given 
full freedom, subject to those Instructions, to interpret his Special 
Responsibilitiesv 

r]jBm)nrHvosB.^ijt^g reason why the Governor-General has been 
charged with these Special Responsibilities is not 
far to seek. The new constitution is based on the principle that 
complete responsibiUty and power cannot yet be transferred to 
ItuBans and there is an imperative necessity of overriding powers 
htdng vested in tijgiJ'epreseatatives of His Majesty, who may prevent 
. 'Hfideairahle devtfl^iuents and “hold tiie scales evenly between con- 
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flieting interests an6to protect those who i have neither the influence 
nor the ability to protect themselves.”* 


working of the provincial part of the consti- 
tution has, however, shown that prudence and 
circumspection on the part of the Governor-General and his Ministers 
may lead to the development of a healthy understanding by wliieti 
the exercise of these reserve powers may not bo found nectissary in 
normal times. They may be allowed to rust by .sheer disuse. But 
while this optimism may be justified by the experience of provincial 
administration, there is nothing to show that the framers of the 
Act contemplated such a development. The Joint Parliamentary 
Committee definitely declared that “the safeguards we eontemplale 
have nothing in common with those mere paper deelarations ■»vhich 
have been sometimes inserted in constitutional documents, and arc 
dependent for their validity on the goodwill or the timidity of those 
to whom the real substance of power has been transferred. They 
represent, on the contrary, a retention of power as substantial, and 
as fuUy endorsed by the law, as that vested by the Constitution of 
the United States in the President as Commander-in-Chief of the 


Army — but more extensive both in respect of their scope and in 
respect of circumstances in which they can be brought into play.”t 


coNctusiON;^^^ /j^There is thus nothing to prevent the Govemor- 
' General from exercising these powers as fully and . 


freely as he may choose ; the Joint Parliamentary Committee strangely 


enough regard these not only as not inconsistent with responsible 


government but as a necessary complement to it. The correct view 
appears to be that of Dr. A. B. Keith who says: “Too nan-owly 
interpreted, the (special) responsibilities might destroy the possi- 
bility of (ministerial) responsibility. * 


7. Financial Adviser to the Governor-General 


APPOINTMENT. The Govemor-Qenernl may in his discretion 
appoint a Financial Adviser to assist him in the 
discharge of his Special Responsibility for safeguarding the financial 
stability and credit of the Federal Government and also to give 
advice to the Federal Government upon any financial mattera with 
respect to which he may be consulted. In making such appointment 
other than the first, the Governor-General shall consult his Ministers 
as to the person to be selected. The Financial adviser is to hold 
office during the pleasure of the Governor-General and his salary, 
allowances, conditions of service, .,etc., are to be decided by the 
Governor-General in his discretion. 
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Such aa officer, •wholly responsible to the Governor- 
General and not subject to any parliamentary or 
ministerial control, may well be a cause of friction between the 
Council of Ministers, one of whose members will hold the Finance 
portfolio, and the Governor-General who has a Special Kesponsibi- 
lity for safeguarding the financial stability and credit of the Federal 
Government. 


AN EXPERT 
LEGAL ADVISER. 


8. Advocate-Ocmral for the Federation 

Tile Governor-General, exercising his individual 
judgment, is to appoint a person, being qualified to 
be appointed a judge of the Federal Court, to be Advocate-General.^ 
He holds office during the pleasure of the Governor-General and is 
entitled to such remuneration as the Governor-General may, in liis 
individual judgment, determine. It will be the duty of the Advocate- 
General to give advice to the Federal Government upon such legal 
matters and to perform such other duties of a legal character as may 
be referred or assigned to him by the Governor-General. 


The Advocate-General has the right to speak in, and otherwise 
take part in the proceedings of, both Chambers of the Federal Legis- 
( lature but is not entitled to vote. Though the Federation has not 
1 been introduced the appointment of the Advocate-General has been 
I necessitated by the introduction of the new Constitution in the 
Provinces. 


9. The Federal Bailway Authority 

An important part of the executive authority of 
the Federation, namely, the administration of rail- 
ways is vested by the Constitution in a separate statutory body 
known as the Federal Bailway Authority. It was considered essen- 
tial by His Majesty’s Government that while the Federal Government 
, and the Legislature should exercise a general control over railway 
policy, “the actual control of the administration of railways should 
W placed in the hands of the Statutory Railway Authority, so com- 
posed and with such powers as to ensure that it is in a position to 
perform its functions upon lusiness prkmples without "being subject 
^ to political inferfer€nce."f (Italics mine.) 

iRi COMPOSITION, pijg Authority is to consist of seven persons at 
4 least three of whom are to he appointed by the 

^ Goveraot-Qenetal in his discretion and the remaining on the advice 
. of his Council of Ministers, Onfy 'those who have had experience 
j in commerce, ind'ostry, agriculture, finance or administration are 

T" jadgt of the Prtewl CWut »ee Chapter Xin. 

is. p. ViS. 1, p, SSO, 
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eligible for membership and those who have within the twelve months 
last preceding beenmiembers of the Federal or Provincial Legislature 
or servants of the Crown in India or Railway Officials in India are 
disqualified for appointment. Except during the first few years, the 
term of appointment of the members shall be five years and they are 
eligible for re-appointment for a further term not exceeding five 
years. The Governor-General exercising his individual judgment, 
may terminate the appointment of any member. Each member 
receives such salary and allowances as may be determined by the 
Governor-General exercising his individual judgment, provided that 
the emoluments of a member cannot be reduced during his term of 
office. The President of Iho Authority is to be appointed from among 
the members by the Governor-General in his discretion. 

There is to be at the head of the executive staff of 
the Authority a Cliief Railway Commissioner 
appointed by the Governor-General exereiSsing his individual 
judgment, after consultation with the Authority. The Chief Railway 
Commissioner is to be assisted by a Financial Commissioner (ap- 
pointed by the Governor-General) and such additional commissioners 
as the Authoi’ity on the recommendation of the Chief Commissioner 
may appoint. The Chief Railway Commissioner and the Financial 
Commissioner have the right to attend any meeting of the Authority 
and the Financial Commissioner has the right to refer any matter 
which relates to finance to the Authority. The Chief Railway Com- 
missioner cannot be rranoved from office except by the Authority and 
with the approval of the Governor-General exercising his individual - 
judgment, and the Financial Commissioner can be removed only by 
the Governor-General, exercising his individual judgment. 

ITS FUNCTIONS. Tjie functions of the Authority relate to the regu- 
lation, construction, maintenance and operation of 
railways. In discharging its functions, the Authority is required to 
act on business principles, due regard being had to the interests of 
agriculture, industry, commerce and the general public. It is to be 
the duty of the Authority and of every Federated State so to exer- 
cise their powers in relation to the railways with which they are 
respectively coneomed as to afford all reasonable facilities and as 
to secure that there may not he any unfair discrimination or un- 
economic competition between different railway systems. Any com- 
plaint in such matters is to be referred to the Railway Tribunal* 
from whose decision an appeal lies to the Federal Court but no 
further. In order to give advice to the Authority in connection with 

*The Hailwsy Tribunal is to consist of a President (being a judge of the Fedctal Coutt, ajiiwhitec 
by the Governor-Gencial in his disoxetion after (bnsultation with the Chief Justice of Inilia) luid t«< , 
other persons to be selected to act in eai^ case by the Gwemor-General in bis discretion from a panel i 
of eight persons appointed by him in bis discretion, being persons with raihray, administrative o > 
budneas experience. ^ i 
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any dispute between the public*, a railway and the Authority as to 
rates or traffin facilities, provision is made for4he appointment by 
the Governor-General of a llailway Eaies Committee. No Bill or 
amendment affeeting rates or fares to be charged on any railway 
can be introduced in the Federal Legislature except on the recom- 
mendation of the Governor-General. 

the following specified matters, the Authority is 
COVEKNHBNT. made subject to the control of the Federal Gov- 
(*,mmeiit. Firstly, in the discharge of its functions, the Authority is 
to be guided by such instructions on questions of policy as may be 
given to it by the Federal Government. Secondly, the Authority 
is to transmit to the Federal Government all such information with 
respect to their business as the Governor-General may require to be 
so transmitted, specially information regarding matters which are 
likely to affect his Special Responsibilities. THrdly, the Federal 
Government may directly through its own officers perform certain 
functions for securing the safety of the travelling public and the 
railway workers, including the holding of inquiries into the causes 
of accidents. Fourthly, the Federal Legislature may, with the 
previous sanction of the Governor-General in his discretion, modify 
the rules relating to the appointment, qualifications and conditions 
of service of members of the Authority. 

The Governor-General may issue to the Authority such direc- 
tions as he may deem necessary as regards any matters which appear 
to him to involve any of his Special Responsibilities, or as regards 
which he is required to act in his discretion or to exercise his 
individual judgment, and the Authority shall give effect to any 
directions so issued to them. 

ipjie Authority is to maintain a “Railway Fund” 
into which all its receipts are to he paid, and from 
which all its expenditure is to be defrayed. Any surplus on revenue 
account of the Authority is to be apportioned between the Federation 
and the Authority in accordance with a scheme to he prepared, and 
' from time to time reviewed by the Federal Government ; the accounts 
of the Aulhority are to he audited and certified by the Auditor- 
General of India. 

-cnmc!^. fpjjg establishment of the Federal Railway Autho- 

rity on a statutory basis, with its composition 

* Influenced by the Governor-General and its relation with the Federal 
Govemment strictly defined will deprive the Council of Ministers 

‘ of control over an important branch of administration. The pro- 

* vision errs on the side of caution and while intended to secure 
the management of railways on "business principles,” may prove to 

1 be an |tnpedimei^in the effective utilisation of the railways for 1fie 
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<*eononuc reconstruction of the country. The powers given to the 
Governor-General tp issue directions to the Authority are capable 
of negativing any possible control of the Authority by the Council 
of Ministers. 


10. Conclvsion 

’^Pi b’ederal Executive authority will 
be exercised in two dilTerenl ways — the Reserved 
Departments to be administered by the Governor-General in his 
discretion and the Non-Reserved or Transferred departments to be 
normally administered by the Governor-General on the advice of 
his Council of Ministers. This essentially dual or dyarehieal control 
will be the distinguishing feature of the proposed Federal Executive. 
The Instrument of Instructions would, however, enjoin the Governor- 
General to encourage the practice of joint consultation between 
himself, his Counsellors and his Ministers and thereby “invite the 
collaboration of the Federal Ministry to the widest extent compatible 
with the preservation of his own responsibility.” Further, in 
matters of defence, the views of tlie Ministers are to be ascertained 
and the Finance Minister is to be consulted before estimates of 
proposed expenditure on defence are settled and laid before Ihe 
Federal Legislature. 

It is, however, difScult to see how the two essen- 
tially different halves of the administration— the 
one increasingly responsible to the legislature and through it to the 
people, and the other consisting of the Governor-General responsible 
to His Majesty through the Secretary of State — could co-operate at 
all. The experiment of Dyarchy in the provinces clearly demonstrated 
the futility of such expectations, and if in some provinces the two 
halves worked smoothly it was because the Ministers in charge of 
the Transferred Departments relied for support on the ofiSeial bloc in 
the legislature and, therefore, came to be looked upon as little better 
than Executive Councillors in charge of the reserved departments. 
Thus it was by sacrificing the principle of Ministerial responsibility 
to the legislature that the Executive functioned harmoniously at all. ’ 
There is no reason to believe that the same difficulties will not 
reappear in the Federation. “Divided Responsibility means blurred 
responsibility.” The Simon Commission expressed themselves very 
frankly by admitting that; “It would indeed be an astonishing 
result if, at a time when Dyarchy is abandoned in the provinces, the 


• <*But dyaxety failed to achieve ita object, except to a limited extent. The evidence to prove 


the xninisten could not hove continued in office without the auppoit of the official The eame 
etoiyleficnetally trueofthestateofthlog8inMadia5,Bibarand Orisaa and Bengal.*’ A* Aj^sdomi 
^ ’Dyarchy in Proctice**pp,d67-a08. .. 
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introduction of a similar principle were to be recommended at the 
Centre. The ultimate creation of responsible ^ government at the 
Centre cannot be reached by constructing a Central Executive, one 
part of which is not responsible for the other. We regard such a 
plan as not onli/ ‘unworkable but as no real advance I'n the direction 
of developing central responsibility at all.”^ (Italics mine.) 

coNCLDsion. houcst admission, it would 

not be unfair to conclude that the Eederal Exe- 
cutive would oilUer not fund Lon smoothly or would do so by being 
completely irre-sponsible to the l^islature ; and in .gither case no 
real progress towards the attainment of Eesponsible Government 
could be expected. In these circumstances, the Governor-General 
may well become tjie real and effective, and not merely a constitu- 
tional, head of the Federal Government. 


♦Sonoa CanmuMlan B«pott, VoU 11, p. UT» 


CHAPTER VI 


THE FEDERAL LEGISLATURE 


The Federal Legislature -will consist of Ilis Majesty, represented 
by the Goveruor-Goneral, and two Chambers to be known as the 
Council of State and the House of Assemlily or Federal Assembly. 
Thus the existing bicameral form of the legislature will be continued. 

I. COMPOSITION OF THE FEDERAL LEGISLATURE 


Number of Seats and their Distribution 


raE^DBHAL The Federal Assembly, or the Lower House, is to 
consist of a maximum number of 375 members out 
of whom 250 will be representatives of British India and not more 
than 125 will be the representatives of federated States. Thus, 
the States have been assigned one-third of the total number of 
seats though their population is only about one-fourth of the total 
Indian population. However, the actual number of seats taken up 
by the States will depend upon how many of them agree to accede 
to the Federation. 


Out of 250 seats assigned to British India, four are non-provin- 
cial seats, i.e., seats not assigned to any particular province ; three of 
these are to be filled by representatives of commerce and industry 
and one by a representative of labour. The remaining 246 seats are 
disti’ibuted as follows among the different provinces. 


Madras 

.. 37 

N.-W.F.P. 

. . .'3 

Bombay 

.. 30 

Orissa 

. . 5 

Bengal 

.. 37 

Sind 

. . 5 

United Provinces 

.. 37 

British Baluchistan 

.. 1 

Punjab 

.. 30 

Delhi 

.. 2 

Bihar 

.. 30 

Ajmer-Merwara 

.. 1 

C.P. & Berar 

.. 15 

Goorg 

.. 1 

Assam 

.. 10 




Total . . 246 


The distribution of 125 seats among the different States is also 
laid down by the Government of India Act, 1935, the more populous 
and important among them gettinl a larger number of seats. For 
example, Hyderabad Deccan is entitled to 16, Mysore gets 7, Tra- 
vancore 5, Gwalior 4, Kashmir 4 and Baroda 3. The,smaller "States 

H. I. G.— 7 
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get less representation and those that are too rsmall to have even 
one representative are grouped together to send representatives by 
rotation. 

Council of State, or the Upper House, is to 
coiisi.st of a maximum number of 260 members of 
whom 156 will be representatives of British India and not more than 
104 will repre.seut the federated States. The States are thus given 
forty per rout, of the total number of seats as compared to one-third 
in the Assembly. The actual number of seats filled up by them will, 
a.s in the ca.sp of the A-ssembly, depend upon the number of States 
joining the Federation. 

Out of 156 scats a-ssigned to British India, ten are assigned on 
a non-provincial basis, as follows: — ^Europeans 7, Anglo-Indians 1 
and Indian Christians 2. Six other seats are to be filled by persons 
nominated by the Governor-General in his discretion. This power 
has been given to him “to redress inequalities of representation 
which may have resulted from election,” bearing in mind the 
necessity of securing representation of the Scheduled Castes and 
women. The remaining 140 seats are distributed among the different 
provinces as follows: — 


Madras 

.. 20 

N.-W.P.P. 

.. 5 

Bombay 

.. 36 

Orissa 

.. 5 

Bengal 

.. 20 

Sind 

.. 5 

U.P. 

.. 20 

British Baluchistan 

.. 1 

Punjab 

Bihar 

.. 16 

Delhi 

.. 1 

.. 16 

Ajmer-Merwara 

.. 1 

C.P. & Berar 

.. 8 

Coorg 

.. 1 

A&sam 

. . 5 




Total . . 140 


The distribution of 104 seats among the States is prescribed by 
the Act. The following are the seats assigned to the more important 
States: — Hyderabad Deccan 5, Mysore 3, Kashmir 3, Gwalior 3, 
Baroda 3 and Travancore 2. 


2. IHslribiition of Seats among Communities and Interests 


* 


In assigning seats to different provinces, both in the 
Assembly and the Council of State, reservations 
have been made for different communUies and interests. For exam- 


ple, of the totid number of thirty seats assigned to Bombay Province 
in the Federal Assembly, 6 arp reserved for Mohammedans, 1 
each for Anglo-Indians, Europeans and Indian Christians, 3 for 
Conqpqerce and Industry, 1 for Landholders, 2 for Labour and 2 for 
-women, thus Wving only 13 seats for the General Constituency 
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which includes Hindus, Parsis, Sikhs, Jains, etc.; again out of these 
13, 2 are reserved for representatives of the Scheduled Castes. These 
reservations are made on the ground of safeguarding the position of 
minorities and certain special interests which require protection. 
Though the assignment of seats on a commimal basis so as to guar- 
antee some seats to minorities, may not appear to be an ideal arrange- 
ment, it is, at present, absolutely necessary. It is however remark- 
able that even in those provinces lik# the Punjab, Bengal, Sind and 
North-West Frontier where the Mt^ommedans are not a minority 
community, seats have been reservbjj'for thcml The tables given on 
pages 100-101 set out the distribution of seats among the different 
communities and interests in the Federal Assembly and the Council 
of State. 


3. The Method of Bepyesentation 


STATES' HE- 
PBESBNTATIVES 
TO BE KULER’S 
NOMINEES. 


The representativas of the federated States are to 
be nominated by the Eulers of the States, the 
people of the States having no legal voice in their 
selection. There is no restriction of any kind imposed on the choice 
made by the rulers ; there is no provision made even for consultation 
with the people, before such representatives are nominated. 

The representatives of the Chief Commissioners’ 
provinces are to be returned in a manner 'which 
may be prescribed,’ except in the case of Coorg 
where the seat assigned in the Federal Assembly to that province 
is to be filled by a person elected by the members of the Legislative 
Council of that province. 

The seats assigned to Governors’ provinces arc to 
be filled by eleetion, there being no nominations, 
except with regard to six seats in the Council of 
State. But, while the elections to the Council of State will be direct, 
the members of the Federal Assembly will be indirectly elected. 
Indirect Election simply means “Election by the Elected.’’ Thu.s, 
while the members of the Council of State will be returned directly 
by the voters in the different constituencies those of the Federal 
Assembly, will be elected by the members of the Provincial Assem- 
blies, who are themselves elected by the voters. 

Moreover, the elections to both Chambers will be 
on the basis of communal electorates. Thus, the 
Mahommedan or Sikh seats assigned to a province in the Council 
of State will be filled by electioiuin which only the Mahommedan 
or Sikh voters of that province, as the case may be, can exercise 
the right of vote; and Mahommedan or Sikh seats assigned..^ to a 
province in the Federal Assembly will be filled by election in which 


REPRESENTA- 
TIVES OF CHIEF 
COMMISSIONERS' 
PROVINCES. 


REPRESENTA- 
TIVES OF 
GOVERNORS' 
PROVINCES. 


COMMUNAL 

ELECTORATES. 



The Council of State 
Representatives of British India 
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Indian Christians 








The Federal Assembly 
Representatives of British India 
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only the Maliommedan or Sikh members of the Legislative Assembly 
of that province can take part. 

In the case of the representatives of the Scheduled 
CASTES. Castes, the method of separate electorates, though 

originally conceded by the Communal Award* was modified in 
accordance with the provisions of the Poona Pact, and the method 
finally adopted is a via media between separate and joint elee- 
toratc.s. There are to be two elections — one primary and the other 
secondary. At the primai-y election only those members of the 
Hdicdulcd Castes who were successful candidates in the Primary 
Election to the Legislative Assembly of the province shaU exercise 
the right of vote and elect four candidates for every seat to he 
flUed.f At the secondary or final election, only these four would 
be entitled to stand for election but the right to vote will be exer- 
cised by all the members of tbe Legislative Assembly who occupy 
the General seats. 

small number of seats in the pro- 
suALL GROUTS. viucial legislatures assigned to women, Anglo- 
Indians, Enropeans and Indian Christians, the representatives of 
these classes in the Federal Assembly are to be elected not by the 
membeM of each Provincial Legislative Assembly belonging to that 
class bnt, by electoral colleges consisting of the members of all Pro- 
vincial Legislative Assemblies belonging to that class. Thus, a seat 
assigned to women of a proviuce is to be filled by an electoral college 
consisting of all women members of provincial Legislative Assem- 
blies, 


4. Ttmre 


j^rauER.41. The term of the Pedei’al Assembly is to be five 
years as compared to three which was the period 
pre.'.eribed for the Central Legislative Assembly by the Act of 1919. 
At the expiration of that period of five years, the Assembly wiU be 
aiitotuatieally dissolved. The Governor-General, however, has the 
power to dissolve it earlier. He can also prorogue any session of 
the Assembly; be has no power to extend its life beyond the period 
of five years. 


**Xho iloinmuuftl Awanl 170 s the ATrard gives in 1033 by tbe late Mr. Bamiay MocDoniUd the 
then Vxiioe Miui&tet of Oreat Britain. Dniins the sMsion of ua ^cond Hound ^Table Conference in 
X40itaon» some of the membets repreaenting the different oommunltipa, of India approaohed the Prime 
Miiueter to decide tbe queation of diatribution of acata and the method of representation in the Icglsla- 
Inte* among tlie dilfeient Communikiee. The Award given in accordance the request was abated 
by too Coveinmenl of India Act, lb8S« and could be altered only with mutual consent of the 
eommnniUes otmeefoed. 


Castci and. a^rdlagW^ a pact was made atPoo^between Mahatma Gandhi representlngthe 
Mlndmi and Dr. Ambedlcar xcpreaentlng the Scheduled Castes, agreeing: to a form of eleotlon which was 
a eoaqEKWM ba^oen Separate and Joint Biectoratea. This paet ieteown as the Poona Poet. The 
Conawnat Award was ssodlffed in accordance with the provisos of the Poona Pact. 


tFifl awthod of alecUon to the Provinoial Asaembly see CJhapter IX. 
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Council of State is to be a permanent body 
ii<5t subject to dissolution, either at the end of any 
fixed period or by the Governor-General. Instead, one-third of the 
members are to retire every third year by rotation, thus brinfring 
about a complete change in nine years.* The Oovemor-Generul can 
prorogue any sessions of the House. 


5. General Remarks 

The prominent characteristics of the composition of the proposed 
Federal Legislatui-e may now be summed up. 

sS^s^^Tiro^ place, the proposed Legislature, like all 

rHAMnirn Federal legislatures, will be bicameral ; bnt whereas 

in other Federations, e.g., the United States of 
America, Australia and Switzerland, the federal units are given 
equality of representation in the Upper Chamber, that has not been 
possible in India. The units are of such varying size and impor- 
tance that any attempt at establishing such equality would only 
invite ridicule and make the whole scheme appear fantastic. 

Secondly, the number of seats assigned to the 
STATES. States, particularly in the Council of State appears 

to be excessive; ^is has given rise to a suspicion 
that the States are being used as a lever to prop up the conservative 
elements in the country. But, this will prove to be a real grievance 
only if aU the States accede to the Federation so that the maximum 
number of seats allotted to them are filled up. 

T/iirdZy, the extension of the tenure of the Assem- 
bly to five years is, on the whole, a retrograde step, 
as it will tend to lessen the responsibility of the legislators to their 
constituencies. The more frequent the elections, the greater is the 
opportunity given to the electorate to establish contact with its 
members; and even allowing for administrative inconvenience of too 
frequent elections, five years’ period would be a little too long in 
the case of India. Moreover, the Council of State has been made 
a permanent body not subject to dissolution; this is highly objec- 
tionable as it might keep the body immune from popular influences. 

Fourthly, nominations to the Legislature by the 
Governor-General have, except for six seats in the 
Council of State, been abandoned. This is a very welcome step, but ' 
since the representatives of the federated States will be the nominees 
of the rulers, a new conservative element, representing not the people 

*Upon the Bret constitution ot the Council oI<State, ono-thitd of tlie membets flist chosen dial] bo i 
chosen to serve for three years only, one-third for six years and one-third for nine years, thereafter in 
every third year persons shall be ohosen to fill for nine years the scats then beeaming vacant. jSlmOatly , 
of the six nominated members, upon the fir.st constitution of the Council of State, tno of tho persons 
shell be ohoseat to serve for three years, two for six years and tno for nine years, > 
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(»f the States but the rulers thereof, -will take the place of the present 
members nominated by the Governor-Generrfl. The difference 
between the two may ttirn. out to be of the celebrated order of 
Tweedledum and Twcedledee.* 

Fifthly, Ooimnnnal Electorates are to continue to 

be the basis of election of the Federal Legislature 
This will only perpetuate and strengthen communal disharmony and 
I hereby firevent the formation of any political parties, as distin- 
guished from mere communal factions. Tt is well-known that Pav- 
liameutary (loverument can never function smoothly in the absance 
of w'ell-orguni.sefl xmlitieal parties. Moreover, the principle of 
Separate Electorates, far from being gradually restricted, is being 
extended to sections which have opposed it! That women shouid 
get separate electorates in spite of tlreir united opposition to their., 
appears very strange, f 

-A-nd lastly, indirect elections to the Federal 

Tjegislative Assembly will considerably diminish 
the influence of the people over the legislators. By restricting the 
electorate, they may create an atmosphere of corruption and narrow 
sectional cliques, and may further introduce provinoial and local 
differences in the composition of the Federal Assembly. Besides, the 
Joint Parliamentary Committee, 1934, themselves admitted that “a 
elose and intimate contact between a representative and his consti- 
tuency is of the essence of representative government, so that the 
former may he conscious of a genuine responsibility to those whom 
he represents, and the latter that they are able to influence 
his actions and in ea.se of need call him to account.” (Italics mine.) 
But the Committee felt coiLstrained, in view of certain practical con- 
siderations, to recommend the .system of indirect elections as proposed 
by the Simon Commission. Direct elections would, according to 
them, he unmanageable in view of the large constituencies covering 
widely separated areas. The extension of franchise accompanying 
tiie iulroductioii of the new constitution would make direct elections 
administratively difficult, and the problem would a-ssume more 
serious proportions as the right to vote was extended further with 
the lapse of time. The difficulties involved are summed up in the 
following passage: — ‘‘Where a single constituency may he more than 
twice as large in area as the whole of Wales, a candidate for election 
eonld not In any event commend or even present his views to the 
whole body of electors, even if the means of communication were not, 


TlieYt no doubt that the Political Dt^arlmeni of the Government of India will the 
to «dvt%e the Prinrei Ia the matter of filling up these places. Should this happen, what would 
the enaat' The leault would he thls» that Princes' representatives would he simply another 
nrae Mode ovdng allegiance, not to the peoples and not even to the Princes, but to the 

PwlMM Lkpartmeniofihe Governiwnt olTndia."— Amhedkar.Pederatlon versus Freedom. 
p*«ih 

tlNTr ciltietem t^ Cq mwt ttn al Bleetorates see Chap. ni. 
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as in India, difficult and often non-existent, and quite apart from 
obstacles presented *by differences in language and a widespread illi- 
teracy; nor could a member after election hope to guide or inform 
opinion in his constituency.”* 

Whlie recognising these difficulties, it must be .said 

that there is one way in which the problem could 
bo solved without surrendering the principle of direct election. This 
can be done by increasing the number of members of the P(‘’doi-iil 
Assembly, thereby reducing the size of the constiluencics. Too large 
an increase in membership would, no doubt, detract from the. effi- 
ciency of the Assembly as a deliberative body, but the present pres- 
cribed number of 375 could easily be increased to about six hundred, 
considering that even the United Kingdom with leas than one-eighth 
of the total population of India has 615 members in the House of 
Commons, 


CONCLUSION. If ig possible that when the franchise is ultimately 
extended to all adults, the constituencies may be- 
come too large and populous to be handled conveniently, but there 
does not appear to be any intention on the part of British Parlia- 
ment to introduce such an extension in the near future, and hence, 
there is no rea.son for the immediate adoption of indirect elections. 


II. PEOCBDUBB IN THE PBDBRAL LBGISLATUBE 


1. Summons, Meeting and Prorogation 

Governor-General may, acting in his discre- 
FOWGBS. tion, summon either Chamber to meet at such 

time and place as he thinks fit. It is, however, 
obligatory on him to summon the Federal Legislature to meet at 
least once every year, so that twelve months shall not intervene 
between the last sitting in one session and the first sitting in the 
next session. The Governor-General may, acting in his discretion, 
prorogue either Chamber or dissolve the Federal Assembly; the 
Council of State, being a permanent body is not aub.iect to dissolution. 


2. Officers of Chambers 

Federal Assembly will have a Speaker aud, 
REMOVAL. in his absence, a Deputy Speaker to preside over 

its meetings. Similarly, the Council of State will 
have a President and a Deputy President. They shall all be eho.sen 
by the respective Chambers from, among their own members. Thus, 
for the first time the Council of State will have an elected President. 


*J. P. C. Bepoit, Vol. I, p. 109. 
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They are entitled to such, salaries as may be fixed by Act of the 
Federal Legislature. Any of them may be remOved by a resolution 
of the Cliamber passed by a majority of all the then members of 
the Chamber, provided that at least fourteen days’ notice has been 
given of the. intention to move the resolution. 

pmvmEGEs! Speaker, or the President, or a person acting 

as such, has no vote in the first instance but has 
a <‘astiiig vote in case of equality of votes on any issue before the 
House. No officer or other member acting as such shall be subject 
to the jurisdiction of any Court in respect of the exercise by him 
of the powera of regulating procedure or conduct of business or for 
maintaining order.* 

3. Oath 

Members of either Chamber must, before taking their seats, 
make an oath of allegiance or a solemn affirmation of their loyalty 
to His Majesty the Hing-Emperor of India, his heirs and successors. 

4 Quorum 

The minimum number of members required for the carrying on 
of business, in either Chamber, is fixed at one-sixth of the total niun- 
ber of members of the Chamber. In the absence of this requisite 
number it is the duty of the Speaker or the President, as the case 
may be, to adjourn the Chamber or to suspend the meeting until 
there is a quorum. 

5. Disqualifications 

A person is disqualified for being chosen as a member of the 
Federal Legislature if: — 

(1) he holds office of profit under the Crown in India, other 
than an office docIai*ed by Act of the Federal Legislature not to dis- 
qualify its holder; or 

(2) he is of unsound mind and stands so declared by a com- 
petent Court; or 

(3) he is an imdischarged insolvent; or 

(41 lie has been convicted and found guilty of corrupt or illegal 
practices in elections; or 

(6) he has been convicted of any other offence and sentenced 
to transportation or to imprisonment for not less than two years, 
unless a period of five years, or such less period as the Governor- 
General acting in his discretion jmay allow in any particular case, 
has elaiwed since his release; or 

*F«:i hostton* «nd powers ot thsse officen, see Chapter lU. 
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(6) as a candidate or the agent of a candidate for a seat in 
any legislature, he Has failed to lodge a reitru of election expenses 
within the prescribed time, unless five years have elapsed, or the 
Governor-General acting in his discretion has removed the disquali- 
fication; or 

(7) he is serving a sentence of transportation or of imprison- 
ment for a criminal offence. 

If any of the above disqualifications is incurred by a person 
after his election, he ceases to be the member of the Legislature. 

Tw™muSiEHZ person can be a member of both Chambers of 

the Federal Legislature. The Governor-General, 
exercising his individual judgment, shall make rules for depriving a 
person who is ebosen a member of both Chambers, of his seat in 
one Chamber or the other. 


LONG ABSENCE. jf f gj. gixty da^ a member of either Chamber is, 
without permission of the Chamber, absent from all 
its meetings, the Chamber may declare his seat vacant. 


PENALTY FOR 
SITTING WHEN 
NOT ENTITLED. 


If a person sits or votes as a member of either 
Chamber when he is not qualified, or is disqualified, 
for membership, he shall be liable in respect of 


each day on which he sits or votes to a penalty of five hundred rupees. 


6. Salaries and Allowances of Members 

Members of the Federal Legislature will be entitled to receive 
such salaries and allowances as may from time to time be determined 
by Act of the Federal Legislature. 


7. Privileges of Members 

Subject to the provisions Of the Government of 
India Act, 1935, and to rules and standing orders 
regulating the procedure of the Federal Legislature, the members 
shall have freedom of speech in the legislature, and will not be 
liable to any proceed'ings in any Court in respect of anything said 
or vote given, in the Legislature or a Committee thereof. No pei*son 
is liable in respect of any publication, authorised by cither Chamber 
of the legislature of any report, paper, vote or proceedings. 

following restrictions on the freedom of speech 
SPEECH. are laid down in the Act of 1935. 

1. No discussion shall take place in the Federal Legislature 
with respect to the conduct of ary judge of the Federal Court or 
of a High Court of a Province or of a Federated State, in the 
discharge of his duties. 
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2. If the Ooveruor-General, acting in his discretion, certifies 
that the discussion of a Bill or a clause or amendment, introduced 
or proposed to be moved, would atfeet the discharge of his special 
responsibility for the prevention of any grave menace to the peace 
and tranquillity of India or any part thereof, he can direct that no 
proceedings shall be taken in relation to that Bill, clause or amend- 
ment, as tlic case may be. 

Tlie (ithcr restrictions are such as may he contained in the rules 
of procudurc of the Chambers. 

X. lialcK nf Procedure 

genku’il”' Each Chamber is to make rules for regulating it.s 

powKiis. procedure and conduct of business, but, the 

Governor-General acting in his discretion, after 
consultation with the Pre.sident or the Speaker, as the ease may be, 
is to make rules for the following purposes: — 

fa) for regulating the procedure in relation to any matter 
which affects the discharge of his functions with respect to which 
he is required to act in his discretion or to exercise his individual 
judgment ; 

(b) for securing the timely completion of financial business; 

(c) for prohibiting the discussion of, or the asking of ques- 
tions on, any matter connected with any State, other than a matter 
with respect to which the Federal Legislature has power to make laws 
for that State ; 

(d) for prohibiting, save with the consent of the Qovernor- 
(Icueral in hi.s discretion, the discussion of or the asking of questions 
on, any matters connected with; — 

(i) relations between His Majesty, or the Governor-General, 
and any foreign State or province; or 

(it) the tribal areas; or 

(iii) the administi’atiou of any excluded area; or 

(iv) any action taken in his discretion by the Governor- 
General in relation to the affairs of a province; or 

(v) the personal conduct of the Ruler of any Indian State or 
of a member of the ruling family thereof. 

tANGVAiiE proceeding in the Federal Legislature shall 

TO BE iJsEo. bo conducted in the English language, but the 
rules of procedure shall provide for enabling per- 
sons mmeqnainted, or not sufficiently acquainted, with the English 
langyage to use another language. 
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The validity of ^uiy proceedings in the Federal Legislature shall 
not be called in question on the ground of any alleged irrogul'irity 
of procedure. 

9. Bight of Governor-General to Add/ress and Send Messages 

to Chambers 

The Governor-General may, acting in his discretion, address 
either Chamber of the Federal Legislature or both Cliambers assem- 
bled together ; and may, for that purpose, require the alteiidaiioe of 
members. He may also send messages to either Chamber, and a 
Chamber to whom any such message is sent shall, with all con- 
venient dispatch, consider any matter which they are required by 
the message to take into consideration. 

10. Bights of Ministers, Counsellors and Afhncate-Geniral as 

Bespects Chambers 

Every Minister, every Counsellor and the Advocate-General 
shall have the right to apeak in, and otherwise take part in the pro- 
ceedings of, either Chamber, any joint sitting or any committee 
of the legislature of which he may be named a member. They are 
entitled to vote only in that Chamber of which they are regular 
members. 

III. FUNCTIONS AND POWERS OF THE FEDERAL 
LEGISLATURE 

The functions and powers of the x)roposed Federal Legislature 
are laid down in the Government of India Act, 1935. If the legis- 
lature exceeds the limits set by the Act, the Federal Court is 
competent to declare such acts as ultra vires. The powers of the 
legislature may be classified under three headings; — ^Legislative 
Powers, Financial Powers, and Control of the Executive. 

(A) ■ LEGISLATIVE POWERS 
1. Scope of Legislation 

In accordance with the federal principles, tin* 
LEGISLATION seope of Federal Legislation including the right to 
levy taxation, is set out so as to be clearly distin- 
guished from the scope of Provincial (and State) legislation and 
taxation. The distribution of powers between the Federation on the 
one hand, and the provinces and federated States on the other, has 
been discussed fully in Chapter IV, Here we may only note that the 
Federal Legislature will, according to that distribution, be com- 
petent to pass laws applicable to British India and the federated 
States on matters mentioned below. ’ ’* 
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With regard to British India^ the Federal Legis- 
laUii’e can legislate on 

(a) all matters included in the Federal Legislative List; 

(h) on all mutters included in the Concurrent Legislative List; 
the provincial legislatures are also competent to pass laws on such 
matters hut in ease a Federal law conflicts with a Provincial law 
as respoeis a matter included in the Concurrent Legislative List, 
tluj Federal law prevails, and tiic provincial law is null and void to 
the extent to which it is repugnant to the Federal Law. But when 
a conflicting provincial law, having been reserved for the significa- 
tion of His Majesty or assent of the Governor-General, receives 
such signifientiou or assent, it prevails over the Federal law in that 
particnlar province ; 

(c) on matters included in the Provincial Legislative List for 
the Chief Commissioners’ provinces; 

(d) on matters included in the Provincial Legislative List, for 
Governors' provinces under two special ciremnstanees : — 

(i) if authorised hy resolutions passed by Chambers of two or 
more provinces praying for such legation and then sub- 
ject to amendments in those provinces; 

(ii) if the Govemor-GenerM so authorises the Federal Legis- 
lature hy is.sumg a Proclamation of Emergency and then 
subject to the previous sanction of the Governor-General. 

With regard to the federated States, the scope 
of federal legislation is governed by the terms of 
the Instruments of Accession signed by the rulers of the different 
States. There may not, therefore, be any uniformity in this matter. 
Wlielhcr a particular Federal law applies to a federated State will 
depend upon the terms of the Instrument of Accession of that State. 

This scope is, however, subject to three Tnaiu limitations. 

Fifslij/, the Indian Legislatures being non-sove- 
jM^UAW-MAKiNG reign law-making bodies cannot afliect the power 
of Britisli Parliament to legislate for British India 
or any part thereof; nor can the Federal, or the Provincial Legis- 
lature make any law atfecting the sovereign or the Eoyal Family, 
or the succession to the Crown, or the sovereignty, dominion or 
suzerainty of the Crown in any part of India, or the laws of British 
nationality, or the Array Act, the Air Force Act, or the Naval Dis- 
or the law of Prize or Prize Courts ; or, nuless expressly 
pe^tted, to make any laws amending the Government of India 
Aftt, or any Order-in-Council made thereunder. 
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Thus the Indian Legislatures have clearly subordinate law- , 
making powers derived from the British Parliament whose leg<il 
supremacy remains inviolate and intact. They have no constituent j' 
powers and cannot, therefore, alter the constitution of India. 

kespbctPto Secondly, the following provisions with respect to j 

DISCRIMINATION, prevention of discrimination, popularly known as j 

Commercial Safeguards, further limit the scope of 
Federal as well as Provincial Legislation : — 

1. British subjects domiciled in the United Kingdom cannot 
be denied the right of entry into British India nor could any dis- 
ability be imposed on them in regard to travel, residence, the holding 
or disposal of property, the holding of public office or the carrying 
of any occupation, trade or profession, in British India. 

2. British subjects domiciled in the United Kingdom, or Burma, 
and companies incorporated under the laws of the United Kingdom, 
or Burma, cannot be subjected to heavier taxation than if they had 
been domiciled in British India, or incorporated under the laws of 
British India. 

3. No ship, or aircraft registered in the United Kingdom shall 
be subjected to any treatment which is discriminatory in favour of 
ships or aircraft registered in British India. 

4. Companies incorporated under the laws of the United King- 
dom and carrjdng on business in India shall be eligible for any grant 
or subsidy to the same extent as is payable to companies incorporated i 
under the laws of British India. 

5. Professional and technical qualffications for the practising 
of any occupation, or for carrying on any trade, or for holding any 
office, shall not be so prescribed by any legislature so as to exclude 
those holding diplomas from the United Kingdom, except with the 
previous sanction of the Governor-General in the case of the Federal 
Legislature, or of the Governor in the case of the Provincial Legis- 
lature. The Governor-General and the Governors shall not give such 
sanction unless they are satisfied that persons who already hold such 
diplomas would not be adversely affected. 

ampMWMONs. These provisions with respect to discrimination hold 
good only so long as corresponding discriminatory 
treatment is not shown in the United Kingdom against Indians or 
Indian Companies. Moreover, these provisions may be suspended if 
after the establishment of the Federation a convention is made 
between His Majesty’s Government and the Federal Government 
ensuring similarity of treatment to each other’s nationals and 
companies. . "• 
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BECiPnociTY. The main reason for the inclusion of these provi- 
sions was the fear, on the part of Britain, that 
tlie British nationals and companies may not receive a fair treat- 
wont at the hands of Indian legislators. Such comprehensive and 
detailed provision-s aroused hittemess in the already suspicious 
Indian mind which could have been depended upon to reciprocate 
any generous gesture of goodwill. An ostensible justification for 
tlic provisions is that they are based on the principle of “ recipro- 
city. ” But “the munher of Indians residing in the United Kingdom 
mid the number of Indian Companies doing business there is so 
negligible compared to the huge British vested interests in India, 
a liether in the Services or in the capital invested in trade or ship- 
ping with India ami in industries and plantations in India, that 
reciproeity in such conditions is at best a painful joke.”* 

OTNEnj£§' thirdly, there is a general power vested in the 

DISCUSSION Governor-General by which he can stop proceedings 

in the legislature with respect to any BiU, clause, 
or amendment, if he certifies that the discussion 
of such Bill, clause or amendment would affect the discharge of his 
s>pecial responsibility for the prevention, of any grave menace to the 
peace or tranquillity of India, or any part thereof. 

usa^iaNs.^™ Subject to the limitations set out above, the Fede- 
ral Legislature has power to make laws for British 
India and the federated States. The first limitation is a symbol of 
India’s political subordination; the second limitation is calculated 
to tie the hands of the legislature in matters of commercial policy 
and breathes an unpleasant note of suspicion ;t and the last is in the 
nature of a reserve power in the hands of the Governor-General to 
check the introduction or passage of undesirable legislation. 

2. Legislative procedure 

The following basic principles of legislative procedure, to be 
followed in the Federal Legislature, arc laid down by the Govern- 
Tueiit of India Act, 1935. The details are to ho filled by rules made 
under the Aet. 


s-Snoton of following kinds of Bills or amendments can- 

Federal Legislature without 
GiP vvevious sanction of the Governor-General in 

Jus diserctiou; — 


Any Bil].s or amendments affecting 

(al any Act of Parliament extending to British India; or 


^h mtwmu >l «yl MmmiI, India’s ComUtution at Woik, p. 82. 

offldally admitted In bo far as Sir Stafford CrippB cave an 
dir^^ ** ApriJ» lBt2, that ia the new eonstitMtion, all provisions regarding safeguards would 
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(b) any Gove;;nor'Gpnprars or Governor’s Art or Ordinaiicp , 
issued by them, in their discretion; or , 

(e) any malters in which the GovernoT-General is required t^; * 
act in his discretion; or j 

(d) any Act relating to any police force; or | 

(e) the procedure for criminal proceedings in which European I 
British subjects are concerned; or 

(f) tbe grant of relief from any federal tux on income in res- 
pect of income taxed or taxable in the United Kingdom: 
or Subjecting 

(g) persons not resident in British India, or companies not 
wholly working in British India, to greater taxation than 
persons resident in, and companies wholly controlled and 
managed in, British India. 

other than a Financial Bill, may originate 
in either Chamber. A Financial Bill niu.st originate ' 
in the lower Chamber. A Bill becomes an Act if it is passed by both 
Houses of the Legislature and is assented to by the Governor-General. 
A Bill is deemed to have been passed by the two Chambers of the 
Legislature if it is agreed to by both Chambers, either without 
amendment, or with such amendments only as are agreed to by both 
Chambers. 

passed by one Chamber is rejected by 
CHAMBERS. the Other Chamber, or tbe Chambers have finally 

disagreed as to the amendments to be made in the 
Bill, or if more than six months elapse from the dale of the reception 
of the Bill from the other Chamber withont the Bill being presented 
to the Governor-General for his assent, the Governor-General, 
acting in his discretion, may call a joint sitting of the two Chambers. 
Such a joint sitting may be convened by the Governor-General even 
if there has been no rejection or final disagreement as to the Bill 
between the two Houses or even if the said period of .six months 
has not elapsed, if it appears to him that the Bill relates to finaneo 
or to any matter which affects the discharge of his functions in 
which he is required to act in his discretion or to exercise his 
individual judgment, and that there is no reasonable prospect of 
the Bill being presented to him for his assent without undue delay. 
At such a joint sitting, the President of the Council of State ■'akes: 
the chair. If at the joint sitting the Bill is carried with such amend- 
ments as are agreed to by a majority of the total number of members 
of both Chambers present and voting, it shall be considered to have 
been passed by both Chambers. 

H. I. G.— a 
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b‘!. Legislative Towers of the Oovernor-Qeneral „ 

\LTKHN\TivES WliGU a Bill is passed by boIJi Chambers, it is to 
t ‘ ' be presented to the Governor-General, who may, 

iji-Hiif? ill his discretion, do any of the following: — 

(1) he may assent in Ilis Majesty’s name to the Bill, in which 
ease the Bill becomes an Act; or 

(2) he may withhold assent, in which case the Bill lapses; or 

(.’{) he nmy return the Bill to the Chambers with a message 
requesting that they wilt reconsider the Bill, or some of its 
provisions, and will, in particular, consider the desirability 
of intrnilucing any siich amendments as he may recommend; 
’ll this case, the Chambers shall reconsider the Bill accord- 
ingly and present it again for the assent of tlie Goveruor- 
^’feiieral; or 

(41 he may reserve the Bill for the signification of His Majesty’s 
pleasure thereon ; such a Bill becomes an Act if within twelve 
months of its presentation to the Governor-General, the 
latter announces by public notification that His Majesty has 
assented thereto. 

BY ms°M\jE8TY. assented to by the Governor-General may 

be disallowed by His Majesty within twelve months 
from the date of the Governor-(3eneral’s assent. 

The Governor-General is thus armed with full 
powers to prevent the passage of any law which 
he considers undesirable without assigning any 
reason. And an Act duly assented to by him may 
'b<i set aside by His Majesty. The authority of the Chambers may, 
therefore, be rendered completely nugatory by frequent exercise of 

The Governor-General can not only veto undesir- 
able legislation, but has also been empowered to 
enact legislation on his own authority, without 
obtaining the necessary approval of the legislature, 
ill’ may in the first place, issue Ordinances when the Federal Legis- 
lature is not in session; secondly, he may issue Ordin.'uices at any 
time with respect to certain subjects; and thirdly, he may enact 
permanent laws in the shape of the Governor-General’s Acts. 

(aj Ordinances During the Recess of the Legislature 

manner ^ ]jp pp^ppai Legislature is not 

in session, the Governor-General considers it neces- 
•nary lo take immediate action, he may promulgate an Ordinance. 


such nowers. 


COVKHNOIl- 
mJNBtt.\L’S 
I’OWI'UIS OF 
sm niNG 
NKl'KSSABV 
i.i'4i;iUU,.vrinN. 


COVERNOH- 
r.BNEEl.VI.'S 
WWERS OK 
CKEt'KINO 
LEOtSUVTION. 
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He is expected to^ issue such an Ordinance on the advice of hisi . 
Ministers, but to that there are the folloAviug two exceptions: — ; , 

1. If the Ordinance relates to any subject which would hevc ' 

required his previous sanction if it had been embodied in a Bill, the, \ 
Govemor-Qeneral shall exercise his individual judgment. . | 

2. If he would have deemed it necessary to reserve a Bill con- ( 
taining the same provisions for the signifiealiiju of Ilis Majesty, he 
shall not issue it without instrwtions from Ills Majestij. 

DOHATION. Such ail Ordinance Inis the force of an Act of the 

Federal Legislature, and shall be laid before both 
Chambers of the Federal Legislature. It automatically ceases to 
operate at the expiration of six weeks from the reassembly of the 
Legislature, or even before the expiration of that period, if resolu- 
tions disapproving it are passed by both Chambers. It may also be 
disallowed by His Majesty, or may be withdrawn by the Governor- 
General. 


ordinance is merely in the nature of ' 
an expedient to enable the Executive to secure an 
urgent piece of legislation when the legislature does not happen to 
be in session. Since it is normally to be promulgated on the advice 
of the Ministers, and is of short and limited duration and is liable 
to be turned down by an adverse vote of the legislature, it cannot be 
regarded as derogatory to the powers of the legislature, except in a , 
strictly technical sense. 

(6) Ordinance.i Issued at any Time with respect to Certain Subjects 

This type of Ordinance is, however, more important as it con- 
stitutes a definite breach in the legislative powers of the two Cham- 
bers. It is of a different nature and serves a different purpose from 
that of an Ordinance issued during the recess of the legislature. 

OE^suB? If at any time, (that is, even when the Federal 

Legislature may be in sc-ssion) the Governor- 
General is satisfied that for the discharge of any of his functions ^ 
in so far as he is required to act in his discrelion or to exercise his 
individual judgment immediate action is necessary, he may in his 
discretion promulgate an Ordinance. 

I 

nun.VTioN, Such an Ordinance has t)ie same force as an Act of 

the Federal Legislature and conlinues in operation 
for any period, not exceeding six months, that may be prescribed in 
the Ordinance. The Governor-General can, by issuing a subsequent 
Ordinance, extend the original ordinance for a further period, not 
exceeding six months. It may be disallowed by Ilis Majesty or with- 
drawn at any time by the Governor-General. If it is an Ordinance 
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extending a previous Ordinance for a further - period, it is to be 
communicated to the Secretary of State and is to be laid before each 
House of Parliament. 

Governor-General’s power to issue such ordi- 
nances vitally affects the antbority of the Federal 
LeRislatun*. These Ordinances may be issued even when the Cham- 
bers are in session and without so much as eonsulting the Ministers 
or tlie Legislature which cannot terminate them by passing adverse 
resolutions. Hesides, these Ordinances are of a much longer duration 
than those issued during the reee® of the legislature. It must, 
however, be noted that such Ordinances can be promulgated only 
with regard to matters in which the Governor-General is required' 
to act in his discretion, or to exercise his individual judgment. This 
would give the impression that the field of their operation would 
be .narrow. But there are so many matters in which the Governor- 
General is required to so act, that this need not be any material 
limitation on his power. For example, the vague and general 
phraseology of the Special Eesponsibilities of the Governor-General^ 
in the discharge of which he is to exercise his individual judgment, 
would he enough to taring almost any conceivable thing within the 
scope of these Ordinances. Prevention of any grave menace to the 
peace and tranquillity of India, the safeguarding of the financial 
stability and credit of the Federal Government and the safeguarding 
of the legitimate interests of minorities, not to mention the others,, 
would offer an almost unlimited scope for the exercise of this power. 

The only legal restriction on the Governor-General, in this 
respect, is the necessity of communicating with his superiors, the 
Secretary of State and the British Parliament. That could not be 
regarded as adequate by the Chambers of the Federal Legislature 
and by those whom they represent. 

(c> Governor-Gener(A’s Acts 

The Governor-General can also enact permanent laws by passing 
Governor-General’s Acts. 

HOW Federal 

Legislature is in session, it appears to tlie Governor- 
General that for the purpose of enabling him to discharge his 
ftmetioms so far as he is reqwircd to act in his discretion or toi 
exercise his individual judgment, it is necessary to secure legislation, 
he may, in his discretion, by message to both Chambers, explain the 
ciwumstanoes necessitating such; legislation and, either enact forth- 
with a Governor-General’s Act, or attach to his message the draft 
of the Bill whieh^ he may convert into such Act after the expiration 
01 one month, with such amendments as he may deem necessary. 
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Before doing so, lie-- shall consider any address which may have been ' 
presented to him in that eonneetion by either Chamber within that ’ 
period of one month. 

nuHATiON. ^ Governor-General’s Act shall have the same | 

force and effect as an Act of the Federal Legisla-ii 
ture. It is law not for any limited period, hut permanently. Kb may | 
however, be disallowed by His Majesty. Every Governor-General’s 
Act shall be communicated forthwith to the Secretary of State and 
shall be laid by him before both Houses of Parliament. 

The power of the Governor-General to secure 
permanent legislation with a mere stroke of the 
pen without any consultation with the Ministers and, if he so desires, 
without any discussion in the legislature, even when it may be in 
session, is a remarkable feature of the new constitution. 

4. Conclusion 

The whole picture of the legislative powers of the ' 
OMNIPOTENCE. Federal Legislature, as prescribed by the terms of 
the constitution, brings out the utter helplessness 
of the Chambers. Provisions regarding prevention of discrimination, 
necessity of obtaining Governor-General's previous sanction, the 
Governor-General’s right to stop any discussion, the Governor- 
General’s powers of withholding assent to any Bill, or reserving it 
for the signification of His Majesty, or returning it to the Chambers ' 
for reconsideration — all these reduce the Chambers to a position of 
distinct subordination. On the other hand, the Governor-General 
by checking legislation in the above-mentioned ways, or by issuing 
Ordinances and enacting Acts may easily dominate the Federal 
Legislature in the sphere of law-making. 

B. FINANCIAL POWEBS 

The powers of the Federal Legislature over finance relate to the 
raising and spending of the revenues of the Federation. 

1. Raising of Revenues 

snKANCiAi, BILL. Federation can levy taxes on matters included 

in the Federal Legislative List.* All proposals for 
the raising of revenues are embodied in the form of Financial Bills , 
which cannot be introduced or moveil except on the recommendation 
of the Governor-General. Such Bills must originate in the Lower 
House and after having been passed by that House are presented ‘ 
to the Upper Chamber. The remaining procedure governing 


aouieea of Federal Bevenuea are dhcuued la Chapter XI. 
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passaffe of such Bills is the same as in. the case'of other Bills, the 
(xovcriior-deneral having the same powers as he has with regard to 
'other Bills. Mince all financial proposals must secure the recommend- 
ation of the Governor-General, private i-oembers will have no 
initiative in the matter. This is in accordance with the established 
practice ftf most of the jjarliamentary governments. 


2. Contnil over Erpenditurc 

FiNANUA.i',^''' Every year, the Governor-General is to lay before- 
STATKMUNT. both llouscs of the Federal Legislature an Annual 

Financial Ktatement, popularly known as the 
Budget. It is a statement of the estimated receipts and expenditure- 
of the Federation and is to siiow separately (1) sums required to 
meet expenditure which is declared by the Government of India Act, 
1935, to be charged on the revenues of the Federation, and (2) sums 
required to meet other expenditure proposed to be made from the 
revenues of the Federation. 


CHAUGEn 

EXPENDITURE. 


The follow ing expenditure is declared to be charged 
on the revenues of the Federation: — 


(11 The salary and allowances of the Governor-General and 
'other expenditure relating to his ofSce. 

(21 The salaries, allowances, etc., of the Federal Council of 
Ministers, Counsel lor.s, the Advocate-General, the Chief Commis- 
sioncr.s, the Financial Ad\nscr and his staff, and the Judges of the 
Federal Court. 

(3) Expenditure on Defence, External Affairs, Tribal Areas, 
and Ecclesiastical Affairs.* 

(41 Debt charges for which the Federation is liable, including- 
interest, sinking fund charges, ete. 

(.“i) The .sums payable to His Majesty in respect of expenses 
incurred in di.schargiug the functions of the Crown in its relation 
with Indian States. 

(01 Any grants for purpo.ses connected with the administra- 
tion of “excluded areas” in a province. 

n) Any sums required to satisfy auy judgment, decree or 
award of any Court or arbitral, tribunal. « 

(SI Any other expenditure declared by the Government of 
India Act. 1935 or by any Act o£ the Federal Legislature to be so- 
charged. 

f®* ** in texpept of expenditure on ecclesiastical nilalra shall not 

exceed lostpam lakhs ol rupees, exolusive of pension charges. 
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Aliy question' whetlier any proposed expenditure fulls witliii- 
tho class of expenditure charged on the revenues of the Pederatior'' 
is to be decided by the Governor-Oeneral in Ids discretion. 1 

DISCUSSION. Tlie Budjiet, when presented in the Houses, ina;i 

be discuased by them but only that part of it whici] 
is not declared charged is to be submitted to them' in the form o i 
demands for grants to be voted upon by tliem. The elmrired expen 
diture is entirely non-votahle. Two heads of charged expeiiditun' 
namely, the salary and allowances of the (lovenior-deneral and othe 
expenditure relating to his office, and the sums payable to Ills ’^Ia.ie^t.' 
for expenses incurred in discharging the functions of the Crown ii 
its relation with Indian States, may not even be disensseil. 

Estimates of expenditure, other than charged, ar 
to be .submtited in the form of demands for grant 
to the Federal Assembly and thereafter to tlie Council of Htate. Ni 
demand for a grant can be made exeex>t on the recommendation o 
the Governor-General. Either Chamber has power to assent or b 
refuse to assent to any demand, or to a.sseat subject to a partieula 
reduction in the amount demanded — ^there being no power in thei 
hands to increase any demand. If a demand is refused by the Aasem 
bly, it is not to be presented to the Council of State unless the Qover 
nor-General so directs ; and where the Assembly has reduced a grant 
only the demand for such reduced grant is to be submitted to tic 
Council of State. If the two Chambers differ with respect to an* 
demand, the Governor-General shall summon the two Chambers ti 
meet in a joint sitting, and the decision of the majority of tlie mem 
hers present and voting shall be the decision of the Chambers. 


•BBSTOIUTION 
OF GHANTS. 


If the Chambers have not assented to any demani 
for grant, or have assented subject to a reduetior 
in th,e amount, the Governor-General may restore such grants if ii 
his opinion the refusal or reduction would affect the thu' discharg* 
of any of his Special Responsibilities. 


The jGovernor-Ocneral may also cause to bo lau 
EXPKNDiTUBE. before the two Houses any supplementary state 
inent of expenditure, if it becomes necessary ii 
any financial year; and the same provisions which apply to th( 
Annual Financial Statement would apply to it. 


3, Conclusion 

Federal Legislature will have no initiative ii 
raising revenues. Its power of control over ex 
penditure will be confined only to expenditure which is not cjiarget, 
on the revenues of the Federation. Since the items declared charpet 
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may oovpr about Ihrpe-fourlhs of the total expenditure, the scope of 
intervention by the Legislature is considerably restricted. Moreover, 
the right to vote on demands for grants has been extended to the 
(louncil o£ State. This is not only not in conformity with practice 
in otiier dcinocratiu countries, where it is regarded as a .special privi- 
'!(■«(* of tile lower or popular Chamber to control expenditure, but is 
actually a retrograde step even in the case of India, for under the 
I’xisting eonstilutiou, only the Legislative Assembly is competent 
,to vote on (hunaurls for grants. But, most important of all, even when 
a rlenuiud has been refused or reduced by the Legislature, the Gover- 
'nor-< Jeiierars [lowers of restoration art? complete. Special Respon- 
sibilities, us we have seen, are so generally worded that the Governor- 
Genend need not have any difflcnlty in restoring any grant. 


A HBRtOHS 
LIMITATION. 


It is not difficult to prophesy that the extremely 
restricted power of the Legislature over expendi- 
ture may w'ell prove to be, in practice, the most serious limitation 
in ensuring a progressive administration and in securing the res- 
[umsibility of the Executive to the Legislature. 


C. THE RELATION OF THE FEDERAL EXECUTIVE 
TO THE FEDERAL LEGISLATURE 

' We now come to the control which the Federal Legislature would 
exercise over the Federal Executive. 

The Executive authority of the Federation is to 
be exercised by the Governor-General partly in his 
discretion, partly on the advice of his Council of Ministers and partly 
in his individual judgment. Whenever the Governor-General acts 
in his discretion or exercises his individual judgment, he is respon- 
.sible only to the Secretary of State and through him to the British 
Parliament, the Federal Legislature having absolutely no means of 
control over him. The only part of administration in which the 
lA'gislaturc can posnihly have a determining voice is the sphere in 
which the Governor-General acts on the advice of his Cotmcil of 
Ministers. Thus a very large Held is at once .removed from the po'ssi- 
bility of control by the Legislature. Departments of Defence, 
External Affairs, Ecclesiastical Affairs, and Tribal Areas will be 
administered by the Governor-General in his discretion; similarly, 
there are a number of other functions, too numerous to mention, in 
which the Governor-General is required to act in his discretion. 

Then again there are matters in which the Gover- 
nor-General is tff exercise his individual judgment ; 
these again are too numerous to mention but the 
most important and far-reaching among these are 
RL^ioiLsibilities with which the Governor-General has 


fiOVKHNOR. 

CKNERAL'S 

KXSilCISlNG 

INUIVinUAL 

.RIOOMRNT, 


the Special 



THE FEDERAL EXECUTIVE 


121 


■been charged. The’ wording of these Special Eesponsibilitics is bo 
■vague and elastic that the Governor-General may well reduce the 
status of the Ministers to that of mere advisers, but about tliat it 
is difficult to dogmatise, as all would depend upon the growth of 
healthy conventions. "We should, however, notice that there is noth- 
ing in the letter of the constitution to compel an unwilling (lovcrnor- 
General to accept Ministerial advice even in the “Tran.sfprred” half 
of the Federal Government. 

musktS be Acting on the assumption that a certain siiherc of 
administration would be normally under the con- 
THELBGISLATURB. Ministers, the next question would b.>- 

how far will the Ministers themselves be responsible to the legislature ? 
The Ministers are appointed by the Governor-General, and hold office 
during his plea.sure; he distributes work among them, presides over 
their meetings and makes rules for the more convenient transaction 
of the business of government. Legally, there is nothing to show 
that the Ministers would be responsible to the legislature, except in 
so far as their salaries are fixed by Act of the Federal Legislature. 
It may at once be admitted that "Ministerial responsibility is not 
itself a form of government which can be created or prevented at 
■will by the clauses of a Statute, so much as a state of relationships 
which tends to grow up in certain circumstances and under certain 
forms of government. It follows that a Constitution Act cannot 
legislate against ministerial responsibility at the Centre, if its other 
provisions, or the facts of the ease are such as to encourage the deve- 
lopment of such responsibility.”* Hence, the absence of any direct 
legal provision for ministerial responsibility to the legislature may 
not be considered serious.t But, at the same time, it must be noted 
that there is nothing in the Constitution which would give to the 
Legislature even indirect control over the executive. The principle 
of ministerial responsibility may not be capable of being embodied 
in a Statute, but in every parliamentary country, the responsibility 
of the executive to the legislature is secured by several indirect means. 
For example, the legislature can refuse to pass any laws required by 
the executive or, can insist on passing certain laws inconvenient to 
the executive; it can refuse, or reduce the amounts of, certain de- 
mands for grants, thereby making it impoissiblc for the excculive to 
carry on; it can reduce the salaries of Ministers or carry a vote of 
no-confidence against the Ministry- As a rule, it is not necessary 
Tor the legislature in democratic countries to expres-s itself so em- 
phatically against the executive; the latter takes the slightest hint 

•J. P. C. Report Vd. I, p. 23. 

\ ** Thus* 'While responsible goverament exists in all four Dotoinions, in Canada it rests entirely 
'Upon Constitutional Conventions* in Australia and South Africa it rests alniobt entirely on Constitu- 
tional Conventions* but in the Irish Free State those Conventions, with some inowflcaticw, Imd bnn 
inoorpoiated into the Constitution.** Jennings and Young, Conetltuttonal Laws of the British Fmpiiep 
p. 100. 



122 


HOW INDIA IS GOVERNED 


of disapproval of the lef^islalure and feels called upon to resign. In 
India, the Governor-General is armed with full powers to cheek any 
undesirable legislation or to .secure the passage of laws not sanction- 
ed hy the legislature; he can restore any grants refused, or reduced, 
hy the Chambers, thereby enabling the Ministers to carry on. The 
salary of a Minister cannot be varied during his term of office and 
whether the legislature will be able to develop the convention of 
securing the dismissal of Ministers by carrying a vote of censure 
against, them remains to be seen. 

rnoviNass***' provinces, where powers corresponding to 

those given to the Governor-General have been 
given to the Governor, the Ministers were, before the outbreak of 
the present Avar, found to be entirely responsible to the legislature. 
It may, therefore, apppar that a similar practice would grow at the 
()(‘ntre. There are, however, two additional considerations in the 
ca.se of the Federal Government which may change the entire posi- 
tion. There is firstly, the necessity of promoting harmonious rela- 
tions betAveen the Counsellors and the Ministers, and if the experi- 
ence of the AA-orking of dyai-chy in the provinces is to be any guide in ‘ 
this connection, the Ministers may come to regard themselves as mere 
advisers, and may learn to seek the support of an omnipotent Gover- 
nor-General. This tendency is likely to be strengthened by the secojid 
consideration, namely, the inclusion of “Representatives” of States 
in the Council of Ministers. The.se nominees of the Rulers are only 
likely to further Aveaken the position of the progressive elements in 
the Council. It is not. therefore, unlikely, that Ministerial respon- 
sibility to the legislature may not take any firm root in the constitu- 
tion, and the Governor-General may reduce the legislature to a mere 
debating society. At the most, partial responsibility with safe- 
guards may develop. “What British India has got is a system of 
responsibility hah'ed in part and mutilated in substance by eondi- 
tion.s and restraints.”* 

In conclusion, the folloAving admirable summary of the whole- 
positi(in, in this regard, may be given in the words of Prof. A. B. 
Keith, Avho says, “In the Federal Government also the semblance of 
responsible government is presented. But the’ reality is lacking, for 
the poAvers in defence and external affairs necessarily, as matters 
stand, given to the Govenior-General limit vitally the scope of mini- 
sterial activity, and the measure of representation given to the rulers 
of Indian fllates negatives any possibility of even the beginnings of 
, democratic control. It will be a matter of the utmost interest to 
watch the development of a form, of government so unique ; certairdy, 

_ if it operates sueces.s£ully, the highest credit will be due to the politi- 
^ capacity of Indian leaders, who have infinitely more serious 

•Ot. B. H. Ambcdkar, Vedemtion venui Freedom, p. 188 . 
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difficulties to face than had the colonial statesmen who evolved the 
system of self-government which has now culminated in Dominion 
Status. (Italics mine). 

IV. FAILURE OP FEDERAL CONSTITUTIONAL MACHINERY 

phSouAmation. Oovernor-Genoral is satisfied 

that a situation has arisen in which tlie govern- 
ment of the Federation cannot be carried on in aeeorclanee with the 
provisions of the Government of India Act, IfiSfi, he may, acting in 
his discretion, issue a Proclamation and thereby declare that his 
functions shall, to such extent as may be specified in the Proclama- 
tion, be exercised by him in his discretion and assume to himself alf 
or any of the powers of any Federal body or authority except those 
of the Pedez’ai Court. 

DUHATiON. .Such a Proclamation shall be communicated forth- 

with to the Secretary of State and shall be laid by 
him before both Houses of Parliament. Such a Proclamation may 
be revoked or varied by a subsequent Proclamation and shall cease 
to operate at the expiration of six months; but the two Houses of 
British Parliament can, by pa&sing resolutions approving the conti- 
nuance in force of such Proclamation, extend its life, by a period 
of twelve months at a time, to a maximum period of three ye’ars. 
After that, the Proclamation shall eea.se to have effect and tiic Gov- 
ernment of the Federation shall be carried on in accordance with 
the other provisions of the Government of India Act, 193.5. subject 
to any amendments made by Parliament. The language of the Act 
would give the impression that such a Proclamation might be in 
force for a little less than three years, and then if it is withdrawn 
for some time, it may again be in force for another lease of three 
years, and so on. 

nmiNc^TH^ Governor-General assumes to himself any 

PERIOD. powers of the Federal Legislature, any laws made 

by him shall, subject to the terms thereof, continue to have effect 
until two years have elapsed from the date on which the Proclama- 
tion ceases to have effect, uflless sooner repealed or re-enacted by Act 
of the Federal Legislature. 

Thus, the Governor-General acting in his discre- 
tion is the sole judge of the emergency necessitat- 
ing the suspension of almost the entire constitutional machinery and 
of the extent of the powers he may assume to himself. He can con- 
tinue in the exercise of such powers, with the periodical approval of 
British Parliament, for not more than three years. It would place 
the Governor-General in a position of supreme control over the entire 
legislative and administrative machinery, unfettered by any eonsti- 
lutional trammels. 


CONSTITUTIONAL 
SIGNIFICANCE. 


*A. B. Keith, A ConatitutiosiU History of India, Preface. 




CHAPTER VII. 


A CRITICAL ESTIMATE OF THE ALL-INDIA 
FEDERATION 

'I'ho All-liuliii Peflcraiion, as proposed to be established under 
llu' (rovci-nniout of India Act, 1935, has been analysed and discussed 
in I ho forcffoiiif? pages. It now remains 1o look at the plan as a 
wliolp. and bring out its salient features. The Provincial part of 
the .scheme is discussed in the next three chapters and though, logi- 
cally. the two hlionld be .iiidged together, for convenience of study, 
an artificial division has been made here. 

naSmpLEs'oF principles of a federation, namely, rigid 

KEDEH.VLISM. distribution of powers, supremacy of a written and 
rigid constitution and the establishment of an 
impartial tribunal are all in the main found in the proposed 
All-India Federation. But, there are several unique features of the 
siiheme, which deserve consideration. 

I act 0F°n5mJp^ Federations are, as a rule, formed voluntarily by 
DENT sT.CTEs. independent or autonomous slates desirous of com- 
ing together for certain common purposes. In 
' this ease, there axe no "independent” States, nor is the act of federa- 
tion "voluntary.” The different provinces in British India have all 
along remained subject to the control of the Government of India, 
which in turn is responsible to the Crown through the Secretary of 
Btate and the British Parliament; they have not been given any 
option to join the Federation; it is compulsory for them to do so. 
The Indian States, though given the option to accede to the Federa- 
tion. cannot be regarded as independent, as they are subject to the 
rights of Paramountcy vested in the Crown and exercised on his be- 
lialf by the Viceroy. So, in a sense, British India and the Native 
State.-! are already under the common political subjection of the 
British and important matters like Defence, External Affairs etc., 
are already regidated by a common authority, namely, the Govern- 
ment of India. 

^ETisaMiNATioN. Moteover, the scheme of Federation has not been 
framed by the units themselves; on the contrary, 
their people have had no effective voice in the framing up of its terms 
which have all been worked out j)y the British Parliament. There 
is, therefore, a strong feeling that Federation is being "thrust” on ns 
and India is being denied the right of self-determination. "Sove- 
reign^ of the People” which is the basis of the Federal Constitution 
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of the United t^tates of America has, in Iiiciia, given {)laee to the 
Supremacy of British Parliament.' 


PROCESS OP 
BREAKING UP, 


The All-India Federation Mfmld be an instiince of 
a Unitarj* State converted into a Federal tme, so * 
far at least as British India is eoncernecl. Whereas in the ea-^e of I 


other federations, separate States come together and federation serves^ 
as the process of uniting themf or bringing them closer, in ease of 15 ri- * 
tish India it will be a process of breakiiig-np, as the provinces have 
had to be reconstituted as autonomous units with powers over a cer- 
tain defined sphere guaranteed by the constitnriou. This is likely to 
foster centrifugal tendencies and put a premium on jiroviiicial and 
local loyalties, thereby endangering the national solidarity of the 
country. 


units forming the Federation are not well- 
UNiTs. defined cultural groups with definite affinities of 

language and tradition but are the product of accidents of military 
conquest and administrative convenience. The units also differ in 
size and population in a degree which is unprecedented. In fact, 
this ha.s led to the surrender of a normal feature of the composition 
of the Federal Legislature, namely, the equality of status and repre- 
sentation in the Upper Chamber. While some differences in size are 
inevitable, the existence of many ridiculously small states cannot be 
defended on any rational basis. Compulsory schemes of mergers of 
such states either with neighbouring states or adjacent provinces are, 
therefore, a pre-requiste both for ensuring .a minimum standard of 
civilised administration and for the establishment of an All-India 
Federation.! 


cm^J^ip. There is no pro-vision for a common citizensjiip for 
the people of British India and those of the Fede- 
rated States. The former are subjects of Ills Majesty while the latter 
are subjects of their respective rulers of States ; their basic civic rights 
are not, therefore, the same. The subjects of several Native States 
do not in practice enjoy even the minimum civic rights and privileges 


*Thc following remarks of Mr. H. N. BratUford^ the eminent British X^ubliclAt are itileresting ir 
this connccUon 

“ It is fixed as au obstinate principle in our rulers' minds that Cod's Englishmen must plan the 
house In which Indians are to live. Our Civil Servants will do tlip dnifting. Our Parliament, elaust 
by clause, will debate the BUI. Thevote^ofwhiteineurespondbleto the elector of Go\ftnandCla* 
p^m and Co^if will decide whether India shall Imve two Chnnibers nr one, a wide or a i>ropertieil 

franehise It is too late in the day for us to play Frovideuee to thiv awakened nation."— Quoted 

by N. Gnnguleci Constituent Assembly for India, p. 17fi. 

fit must be admitted that In the Canadian Constitution aUo, the provinces were created dt 
novo, 60 that it was not a case of the provinces coming together and making a federal orrangcmenl 
under which they parted with ceitalnof their existing powers, it was really a ease of the loosening oi 
Unitary system into a federal one." Bool Chand, " Amending Process of the Indian Cunstltutjnn,' 
In(Uan Journal of l^olitioal Science, July, 1940. 

tA. scheme of merger of small States with neighbouring larger ones has been recently decided uimr 
by the Crown Bepresentntive ; but it is not likely to be of a far-reaching character, since It eontaini 
"due provision for the continued integrity of the attached units and of the existing powers and privileges 
of their talukdars and shareholders." It Is precisely the * integrity ' and the *pow ers and privileges 
that have to be surrendered m a merger. A measure to give legal validity to such m^Tgen has 
been passed by British Parliament. 
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which are considered indispensable in every civilised State in modern 
times; they are still entirely at the mercy of their rulers many of 
thorn still stick to some form of ‘personal’ government. The lack 
of common citizenshij) may prevent the Federal Government fiom 
oKcrcising a direct and immediate authority over the people of the 
States and may thereby weaken JPederal control over the States. 

IN* TUK scorK'"oK IS HO Uniformity in the scope of federal legia- 

latiou applicable to the different federal units. 

^ ■ Tin* powens' of the Federation with regard to the 

(lilT(‘ri*nl provinces will be the same but the extent to which federal 
legislation will apply to Federated States will depend on the terms 
of the Instrument of Accession of each particular State. Only in 
those matters which the Ruler has agreed to recognise as Federal 
subjects, will it be possible for the Federal Legislature to legislate 
for that State.' Unless care is taken before-hand and a certain stand- 
ard of uniformity is enforced by Ills Majesty, prior to the accept- 
{ince of the Instrument of Accession of a State, the position may well 
be chaotic and bewildering for a federal law applicable to the pro- 
vinces may be applicable to some States but not to othens. The posi- 
tion is still worse in the ease of the exercise by the Federal Govern- 
ment of administrative control. It is open to the Rulers to limit the 
exercise of Federal authority even in purely Federal matters by mak- 
ing specific provision to that effect in their Instrument of Aeeps.sion. 

‘ Such dift’ereutial treatment has been interpreted to mean that the 
British (Jovernment has gone out of its way to off^r concessional 
terms to induce the Princes to join the Federation.* 

eowmSiitvKN to Contrary to the practice of other Federations where 
TUB m>m»NOB- residuary powers are given either to the Federation 

■ or to the Provinces, the present scheme gives the 

power to the Governor-General to decide, in his discretion, whether 
a particular power, not mentioned in any of the three Legislative 
Lists, should belong to the Federation or to the Pi'ovincei^. Though 
it does not at present appear that this power of the Governor-General 
will be of any great practical significance as care h^s been taken to 
include all possible subjects iu one or the other liatjfthe principle of 
givimi residuary powers to the Governor-General 'is objectionable. 
It makes the exeeutive avithority of the Federation — ^instead of the 
Constitution — ^th<^ supreme power.^ 

All-India Federation is unique in so far as it 
seeks to bring together units of varying political 
, status and character. The British Indian provinces with semi-demo- 

* “ Wh«t a pnes hm bocn paid for Uie eatty of the Federation 1 I do not wioh to repeat rvhal 
I hate aaid. If jnu «iU renal) nhat I liave eald regarding the diserunination which baa been made 
in fatour of the Prineta in the matter of reptcaeotatlon. taxation, adminiatration, legialation, etc. 
t viUl know what bnwflta have been conferred, what liphta have been aiirrendered and what imniu- 
* 2?*%? raV <!S*”***^ J'V Brlhab India to induce the Ftincea to coma into the Federation.”— Dr. 
' B. B. A.%bedku, Federation veiaua Freedom, p. ISS. 
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^ratic institutioiis are to be yoked to States most of wlikh are ruled 
despotically, without' any internal constitutional check on the Rulers. 
Some of them are stiii organised on. pati'iarchai and feudal lines. This 
misalliance between “people” rapidly approaching the goal of self- 
goveriuncnt and the “rulers” accustomed to expect and exact un- 
questioned loyalty and obedience may well iirove a drag on the consti- 
tutional development of British Indiaj' There is, however, a chance 
of federation exercising a pi'ogressive influence on the backward 
States which might in course of time come to feel the impact of new 
ideas. In fact, thLs “danger” is regarded as real by some rulers 
whose attitude towards the Federation is, on that account, luke- 
warm. 


STATE® method by which tlic federated States are to 

bepbesentbd. be “represented” in the Federal Legislature is 
undemoeratie and completely ignores the existence 
of the people of the States. While the representatives of British 
India are to be elected, tho.se of the States are to be nominated by 
the llulers, the people having no legal voice in their selection. The.se 
iiominee.s, dependent entirely on the will of the Rulers, may well 
play the part hitherto played by the nominated members of the 
Central Legislature. (A. reactionary group of this nature may even 
prove to be a rallying point of all conservative elements and may 
therhy constitute itself into a stumbling block in the way of reform- 
ist legislation and the formation of a stable and progressive ministry. 


m^TioNs.wD composition of the Federal Assembly leaves 

mucli to be desired. Besides the representation of 
the federated States who will be the nominees of 
the Ruler.-,, the representatives of British India will he incUrecthj 
elected on the basis of separate or communal electorates. Both 
these are undoubted evils and will materially detract from the 
popular and representative eharaetor of the Assembl.v. Keparate 
electoral es will perpetuate and extend the scope of communal dif- 
ferences. Judireet Elections will destroy the direct responsibility of 
a legislator to the people and give rise to an unhealthy growth of 
cliques among the Provincial Tjegislators who will eloet the meruber.s 
of the Federal Assembly.' In other federations, the Tjower House 
is looked upon as representing the people of tlie Fetleration. as a 
whole, and therefore, the elections are direct; while the Upper House 
is regarded as the custodian of the equality of status of the rlill'ereut 
federal units, and hence, elections to }fc are indirect, fn India exactly 
the reverse of this has been adopted. 

TmSsFiaiOT®^ proposed Federation does not transfer any 

poweb. substantial power to the people. The Federal 

Legislature will not only not be properly eousti- 
tuted but will have very limited powers. Its control over legislation 
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and finance would, at every stop, be eoianter-balanoed by special 
powers vested in the Governor-General who can withhold his assent 
to any legislation he considers undesirable or issue temporary Ordi- 
nances or pass Governor-General’s Acts without so much as consult- 
ing the Legislature; he can restore any grants not sanctioned by the 
legislature. The power of the ptirse will not thus be l^ally 
vested in the peoples’ representatives. In the sphere of administra- 
tion, one important half of the Federal Government will be entirely 
‘reserved’ and administered by the Governor-General in his discre- 
tion; in the other half the Governor-General has to act on the advice 
of his Ministers unless any of his Special Responsibiliti® is involv- 
ed, in which case he exercises his individual judgment. IThese Spe- 
cial Responsibilities are so wide and all-embracing that it would be 
difflctilt to assert that any real power would be transferred to the: 
Ministers. Moreover, the development of ministerial responsibility 
to the legislature also remains to be watched. The control over the 
Federal Government by the Legislature appears to have been rid- 
dled with so many reservations and safeguards in the nature of 
special powers given to the Governor-General that it appears that 
the latter will be effective head of the Federal Government, with, 
a sum of powers unprecedented in the history of any Constitutional 
Government. 


Lastly, there is no means whereby the people o£ 
CONSTITUTION. ' this couutry can, directly or through the legisla- 
tures, secure the amendment of any provisions of 
the constitution. The Government of India Act, 1935, can be- 
amended or altered only by the British Parliament; thus the people 
of this country, unlike the people of other federations, have no right 
to decide the changes that may be necessary for the better govern- 
ment of the country. In every ease, it is necessary to move the 
British Parliament as the Indian legislatures have no “constituent” 
powers. It must be admitted that the technical position of federa- 
tions within the British Empire being subordinate to that of Great 
Britain, the final sanction of the British Parliament is necessaipr to- 
give legal validity to all amendments of the constitution.? But, 
whereas in ease of Canada and Australia, Parliamentary sanction 
is only a formality and is never withheld, in India it is a reality in. 
as much as the Indian Legislature cannot even propose amendments 
except in certain minor cases specified by the Government of India 
Act, 1935. These proposals may relate to amendments of:-J- 


(a) the size and composition of the Chambei*s of the Federal 
’Legislature or the method of choosing or qualifications of members 
of the licgislature but not so as to vary the proportion between 
numiber of seats in the Council of State and the number of seats in 
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tlie Federal Assembly or the proportion between the number of seats 
allotted to British India and those allotted to Indian States; or . 

(b) the number of Chambers in a Provincial Legislature or ’ 

their size or composition or the method of choosing or the qualifies- 
tions of members of a Provincial Legislature ; or i 

(c) the electoral qualifications of women, so as to provide for ^ 
literacy as a qualification for franchise and secure their names on ^ 
the electoral roll without application; or 

(d) qualifications entitling persons to be registered as voters 
for the purposes of election. 

Thus, even the right to propose or recommend araendmenls is 
restricted only to the above cases and such recommendations can be 
made only after the expiration of ten years from the establishment 
of the Federation or Provincial Autonomy according as the changes 
relate to the Federal or Provincial Legislature, except changes under , 
(c) which may be recommended at any time, ' The procedure pre- 
scribed for the purpose is that the Federal 5r Provincial Lgislaturc 
may by passing a Eesolution, on a motion proposed by a minister 
on behalf of the Council of llinisters, present an address to the 
Governor-General or the Governor as the case may be, for submission 
to His Majesty, praying that His Majesty may be pleased to com- 
municate the Resolution to Parliament, The Governor or the 
Governor-General, while forwai’ding such Resolution, is to act in 
his discretion and is required to send a statement of his opinion avS 
to the proposed amendment and, in particular, as to the effect it 
would have on the interests of any minority together with a report 
as to the views of any minority likely to be affected by the proposed 
amendment and as to whether a majority of the representatiws of 
that minority in the Federal or Provincial Legislature support the 
proposal. The Secretary of State is then required to cause such 
Resolution together with the statement to be laid before Parliament 
which alone is competent to accept or reject any such amendments. 
How disappointing this extreme rigidity must be, can ho gathered 
from the following remark of the Simon Commission. "The first 
principle which we would lay down is that the new constitiiliou 
should, as far as possible, contain within itself provision for its onn 
development, "t 

*The Act authorises Xlis Majesty In CouncU to nuthe ainesdjnentB to the constitution in reqieet 
of the cases mentioned above at any time by issuing Orders in Council, uhethcr on i^dress by an 
Indian Lerislaturc has been piebented to him or not. In coses uheie no such addrehs has sub- 
mitted to His Mttjcaty, the Secretary of Slote Is to obcertain the > iews of the Goveinxnenls and Le^Msla- 
turesln Indio -who vould be affected by the proposed nxncndmenl and the vicus of anp 
to be so affected and -nhether a majority of Ibc representati^eb of that minority in the federal or i 
Provincial Legielatureb support the proposal. Draftb of such Orders in Council arc to be jpJncsd befwp 
Parliament and the orders may be issued only in pursuance of an address preuntcd to His Majesty by < 
both Houses of Parliament, except ■when Parliament is not in session, when such orders may he issued 
but sboU cease to have effect unless appioxd by parliament uitbin 28 daj s of its re-assemuy. 

tRopott, Vob II, p. 5, 
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III adcUtioii, howevei’, to the preservation in full 
force of Parliamentary supremacy over British 
India, a new factor capable of holding up perma- 
nently the constitutional progress of British India has been intro- 
duced by the Act of 19115. Section 6 of this Act lays down that th(‘ 
provisions of the Act mentioned in the Second Schedule attached to 
the Act may, witliout affecting the accession of the State, he amended 
by rarlianieiit. This schedule also makes clear what matters cannot 
be amended by Parliament without the consent of the States. 
Thus, I’arliament has passed a self-denying ordinance and allowed 
the Princes to refuse any changes if they so desire, in the direction of 
a full realisation of .self-government by British India. This wiU place 
the people of British India in a helpless position in which they can 
be kept, even if only one out of the nearly 600 States chooses to stick 
to its legal rights. Though such recalcitrance may be put down by 
the exercise of paramouutey, there is no special reason to believe that 
paramountcy will be put to such uses. In any case, a constitution 
made rigid in this way is quite capable of putting the goal of Domi- 
nion Status permanently in cold storage. Thus the eomstitution does 
not only not grant Dominion Status but actually puts up a barrier 
against it. i 

eo.vct.moN. It |g beyond all doubt that the proposed .Ml- 
ludia Federation contains many features which 
are never found in other federations of the world. Some of these 
peculiarities may be explained away by reference to the special oon- 
ditioms imder which federation is being proposed for this country, 
but many of them eaimot be so defended and require drastic modi- 
fication if India is to be put on the road to self-government and 
unity. As it is, it appears even to a moderate critic as “a scheme 
which is a combination of the drawbacks of different systems.”* The 
whole .situation may be summed up in the following words of Prof. 
A. B. Keith:— 

“For the federal .scheme it is difficult to feel any satisfaction. 
The units of which it is composed are too disparate to be jcinecl 
suitably together, and it is too obvious that on the British side the 
scheme is favoured in order to provide an element of pure conser- 
vatism iu order to combat any dangerous elements of democracy 
contributetl by British India. On the side of the rulers, it is patent 
that their essential pre-occupation is with the effort to secure im- 
munity from pressure iu regard to the improvement of the internal 
administration of their States.... It is difficult to deny the justice 
of the contention in India that federation was largely evoked by the 
desire to evade the issue of extending responsible government to 

« ' I-' " " - — .11 

•CblittSDMioi and IndwV Couhnition at Wotk, p. 187. 
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the Central Government of British India. Moreover, the withholdiiifl 
ot defence and external affairs from federal control, inevitable as 
the course is, renders the alleged concession of responsibility all but 

meaningless Whether a federation built on ineoherent lines 

can operate successfully is wholly conjectural; if it does, it will 
probably be due to the virtual disappearance of responsibility and 
of assertion of the controlling power of the Governor-0 eneral bucked 
by the conservative elements of the States and of British India,”* 


* V. B. Keith, V Constitutional History of Inthti* p. 474. 


CHAPTER VIII 


THE PROVINCES: THE PROVINCIAI. EXECUTIVE 


Introductory 

British India is at pmont divided into eleven 
Governors’ provinces and six Chief Commissioners’ 
provinces. The eleven Govei'nors’ Provinces are: Bombay, Madras, 
BeuRal, the United Provinces, the Central Provinces and Berar,'' 
the Punjab. Bihar. Orissa, Assam, Sind and the North-West Frontier 
Province ; the six Chief Commissioners’ provinces are : Delhi, Ajmer- 
Merwara, Coorg, British Baluchistan, Andaman and Nicobar Islandsf 
and Panth Piploda. It will be noticed that Sind and Orissa have 
been granted separation from Bombay and Bihar respectively and 
have been constituted into independent Governors' provinces.! The 
North-West Frontier Province has been raised to the status of a 
Governor’s province so that there are no longer any Lieutenant 
Governor's provinces. Burma, having been separated from India, 
has now a constitution of its own. 

BOUNDAni^*' presjent division of British India into provinces 

is not based on either geographical or linguistic or 
cultural grounds. They represent a “number of administrative areas 
wfaieli have grown almost haphazard as the result of conquest, 
hupprps.sion of former ruler, or administrative convenience.’’ The 
question of revision of provincial boundaries is, therefore, one of 
great importance. There has already been agitation for the oonsti- 
ttition of Kamatak and Andhra into separate provinces. The 
Constitution Act provides for the creation of a new province, or the 
alteration of the boundaries of any province, by an Order-in-Council 
issued by Ilis Majesty, provided that the views of the Federal 
Legislature and the views of the government and the legislature of 
the provinces concerned are ascertained before hand. Recent event.s 
have shown that there is no likelihood of any early revision of 
provincial boundaries. 

A Chief Commissioner’s province is administered 
by the Governor-General acting, to such extent as 
he thinks fit, through a Chief Commissioner to he appointed by him 

*The (ovndgnty a( II. K. H. the Mizun at Hydetabad over BeTar has been Tccognised by a Treaty 
dated November IMtt but the temtory remalos within the adminietratian cf the Central Frovinees 
and Berar, la tboush It were a part of that single British Indian province. 

’‘^s is a group of islands wing in the Bay of Bengal . 


a(t ^ ^ Oavetnhicnt of India Art, leaS, hccome an established 
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i/i his discretion. In directing and coutroiling the administration of 
these provinces the Governor-General is expected to act on the advice 
of his Ministers except in the ease of British Baluchistan where the 
Governor-General acts in his discretion. Acts of the Federal Legis- 
lature apply to Chief Commissioners’ provinces, but no Act of the 
Federal Legislature applies to Britsih Baluchistan unless tlio 
Governor-General in his discretion by public notification so directs. 
The Governor-General in his discretion is further authorised to 
make regulations for the peace and good government of British 
Baluchistan. The Governor-General is to act in his discretion if 
it appears to him that the peace or tranquillity of a Chief Commis- 
sioner’.s province is endangered by any criminal conspiracy for eom- 
mitting any acts of violence intended to overthrow the govcrumeiit. 
and in the matter of making rules for securing that no record relating 
to the .sources of information about violent crimes ialcnded to ovc}*- 
throw the government shall be disclosed. 

cnmcisu. Only one Chief Commissioner’s province, namely, 

Coorg has a Legislative Council but even that has 
no real powers of any kind. Other Chief Commissioners’ provinces 
have not even this semblance or beginning of representative institu- 
tions. It is also not quite clear why the Chief Commissioners are 
made responsible to the Governor-General in his discretion, instead 
of to the Governor-General and his Council of Ministers. 


PBOVTOOTa* present constitution of the Governoi*s’ pro- 

vinces is studied below under three main heads — 
the Prorincial Executive, the Provincial Legislature and the Provin- 
cial CoiLstitutiou at Work. 'While the first two deal with the main 
provisions as contained iu the Act of 1935, the last examines the 
actual working of tliese provisions. Thi,s artificial division has the 
merit that any changes in the spirit in which the constitution is 
worked — and these changes have been noticeable even in the short 
period during which the constitution has worked in the provinces — 
can be indicated without disturbing the main legal framework whieJi 
remains the same. The first is discussed in this Chapter and the 
other two in Chapters IX and X respectively. 


THE PKOVINCIAL EXECUTIVE 

IwB^AtrainnuTY' Executive authority of each Province gene- 
• rally extemds to matters witli respect to which the 
Legislature of the Province has power to make laws. This authority 
is to be exercised ou behalf of His Majesty by the Governor, either 
directly or through officers subordinate to him. 



134 


HOW INDIA IS GOVERNED 


1. The Governor 


APPOINTMENT. ^he Govei'iior of a Proviuue is appointed by His 
Majesty, usually for a period of five years, on the 
advice of the Secretary of State for India. The Governors of the 
Dominions are appointed on the advice of the Dominion Cabinet. 
This privilege is not yet granted to India. Senior European mem- 
bers of the Indian Civil Service are generally selected, though in 
the case of the three "Presidencies” of Bombay, Bengal and Madras 
direct recruits are sent from Great Britain. Whether this practice 
would continue remains to be seen. Popular opinion in this country 
is generally against Civilian Governors as it is felt that those coming 
directly from the United Kingdom bring a more liberal and demo- 
: cratic attitude to hear on the discharge of ther duties than those 
who have risen from the ranks in service in this country. The Joint 
Parliamentary Committee has, however, expressed the view that His 
Majesty’s selection of Governors ought not to be fettered in any 
way; and that *‘iu the future no less than in the past, men in every 
way fitted for appointment as the Governor of a Pro^dnee will be 
found among members of the Civil Service who have distinguished 
themselves in India.”* Indians have not yet been given a chance 
to occupy this exalted ofSce, the only instance, however, was that 
of the late Lord Sinha who was appointed Governor of Bihar.f Tem- 
porary ofliciating chances during leave vacancies have, however, 
been enjoyed by a few Indians. 


salaries and allowances of the Governors are 
set out in one of the Schedules to the Act of 1935. 
These are charged on Provincial revenues and are not, therefore, 
subject to the vote of the Legislature. The Governors of Bombay, 
Madras, Bengal and United Provinces get an amiual salarj'^ of 
Its. 120,000 each: the Governors of the Pimjab and Bihar get 
Bs, 1,00,000 each; the Governor of Central Provinces and Berar gets 
Ks. 72,000 ; and the remaining Governors get Rs. 66,0.00 each. Besides 
salaries, the Governors are entitled to a number of allowances for 
the maintenance of their dignity and prestige. 


usHmmlEs. Governor-General and the Secretary of 

State, the Governor enjoys the legal immunity from 
being proceeded against in any Court in India either in his personal 
capacity or otherwise. Even after he has ceased to be the Governor, 
no proceedings can lie, except with the sanction of Hi.s Majesty in 
Council, in respect of anything done by him during his teinn of office. 


ST 

'ti.lwappctiitawiitgf ulndlwi, Sit Oumdulal Tiiycdl, s awmbei of the I, C. S., sa Govanerof 
OtSm flen April IMS e*n nov b« itganded ■■ ■ weond InaUnee. 
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2. The Council of Ministers 

Governor has a Conncil of Ministers to aid 
and advise him in the exercise of his functions, 
except in so for as he is required hy the Act to act in his dis- 
cretion. Thus, at the very outset there is a clear line drawn 
between those functions in which the Governor is to be aided and 
advised by the Council of Ministers and those in which the Governor 
need not consult the Ministers who have no constitutional right to 
oifer advice on those matters. The Governor is, in that sphere, free 
to act entirely on his ovm. Of the numerous matters in which the 
Governor is required to act in his discretion, special attention may 
be drawn to two matters. In the first place, such areas in each pro- 
vince as are declared Excluded Areas are to be administered by the 
Governor acting in his discretion; secondly, he is to act in his dis- 
cretion if it appears to him that the peace and tranquillity of the 
province is endangered by any criminal conspiracy for committing 
violence intended to overthrow the government as by law established, 
and also for making rules that no record relating to the sources of 
information about violent erimfes intended to overthrow the govern- 
ment shall be disclosed. 


OTAKOwf Though, apart from the administration of Excluded 

Areas, no matter is entirely beyond the competence 
of the Ministers, in practice the scope of ministerial advice is strictly 
limited to those functions in which the Governor is not required to 
act in his discretion ; this is a serious limitation as the matters fall- 
ing within the discretion of the Governor are numerous and ate 
.spread over the different sections of the Government of India Act, 
1935. But no definite department, as a whole, has been “reserved” 
tor the administration by the Governor; hence the dyarchieal ar- 
rangement of the Act of 1919, whereby certain departments were 
“Reserved” and others “Transferred”, has been done away with. 
The Ministers are now technically competent to handle all depart- 
ments but if in any department there are certain matters with res- 
pect to which the Governor is to act in his discretion, he may not 
consult the Ministers. 


NUMBEH. Ihdikc the Federal Council of Ministers where the 

number is not to exceed ten, there is no restriction 
as to the number of Ministers. 

AP]rommn»JT Governor’s Ministers are to be chosen, and 

siunmoned by him, and are to hold office during his 
pleasure. In order, however, to ensure that the Governor’s choice 
is limited to those who are, or are likely to be, members of the I^o- 
vincial Legislature, it is provided that a Minister who for any period 
of six consecutive months is not a member of the Provincial Lcgis- 
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lature, shall at the expiration of that period, cease to he a Minister. 
Though the Ministers are appointed by the Governor in his discre- 
tion, the Instrument of Instructions requires him to select “in con- 
.sultation with the person who, in his judgment, is most likely to 
command a stable majority in the legislature, those persons (includ- 
ing so far as jM'acticable members of important minority communi- 
ties) who will best be in a position collectively to command the con- 
fidence of the legislature.” In so acting, the Instrument lays down, 
i “he shall bear constantly in mind the need for fostering a sense of 
j joint responsibility among his Ministers.” (Italics mine.) 

Auiow^c’^” salaries of the Ministers are such as the Pro- 

j ' vincial Legislature may from time to time deter- 

1 mine; provided that the .salary of a Minister shall not be varied 
1 during hi.s term of office. 

t'ouiicil of Ministers is merely to aid and 
I GOVBHNMEOT. odoisc the Governor in aU matters, except those 
in which he is requii'ed to act in his discretion. The 
Council does not, therefore, legally* form part of the executive 
authority of the province. It does not, in the eye of Ihe law, form 
the “government.”* AU executive authority is formally vested in 
the Governor and hence all executive action is expressed to be taken 
in the name of the Governor. 


OP With regard to functions within the scope of 
Ministerial influence, the allocation of work or 
distribution of portfolio.s among the Ministers is to be dene by the 
Governor in his discretion. He may, in his discretion, preside at the 
meetings of the Council of Ministers and make rules for the more 
convenient transaction of the business of Government. The Governor 
i.s, normally to follow the advice given to him by his Ministers but in 
several cases he is at liberty to disagree with the Ministers and to 
exorcise his own individual judgment. Thus the Governor acts in 
certain matters in his discretion, in certain others in his individual 
judgment and in the remaining on the advice of his Ministers, 


3. (fovernor's Special Responsibilities 

Of tile matters in which the Governor is required to exercise his 
individual judgment, the most important are the Special Hesponsi- 
bilitiea of the Governor. These are: — 

(1) the prevention of any grave menace to the peace or tran- 
quillity of the Province or any part thereof; 


*TI>i< vhnr mi upheld hr the SUsh Couxt at Cnloutta m two cosee which came before it : 
lAteotitra Neth Sea v, Empent and Eatperor v, Hsmendn Ptoead Ghoae. Dr. A. B. Rudia of 
Uw Dieaee UnivaRltr Im, howmt ohallCMed this view la his paper on " The Status of Ministers,’' 
ludlsa dcurosi of PollUoal Seienoe, AptlllMl. 
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(2) the safeguarding of tlic legitimate interests of minorities ; 

(3) the securing of legal and equitable rights and safeguarding 
the legitimate interests of the Public Services; 

(4) the prevention of discrimination against British subjects 
domiciled in the United Kingdom or Companies incorporat’ 
ed in that country; 

(5) the securing of the peace and good government of partially 
excluded areas;* 

(6) the protection of the rights of any Indian State and the 
rights and dignity of any Euler thereof ; and 

(7) the securing of the execution of orders or directions issued 
by the Governor-General in his discretion. 

In addition to these Special Eesponsibilities wliich have been 
saddled on all the Provincial Governors, the Governor of Central 
Provinces and Berar has been charged with the Special Responsibi- 
lity of securing that a reasonable share of the revenues of the Pro- 
vince is spent on Berar ; and the Governor of Sind has the Special 
Responsibility of securing the proper administration of the Lloyd 
Barrage and Canals Scheme. ‘ Besides, Governors of Provinces in 
which there are Excluded Areas have the Special Responsibility to , 
see to the proper administration of such areas, and any Governor* 
who is acting as an agent for the Governor-General has the Special 
Responsibility to see that no action which is inconsistent with his 
agency functions is taken. 

There is a close parallel between the Special Re.s- 
ponsLbilitles of the Governors and those of the 
Governor-General. There are, however, two notable 
omi.ssions in the Special Eesponsibilities charged 
on the Governors. Firstly, “the safeguarding of the dnanoial 
stability of the Federation” has no counterpart in the Province and 
hence thei'e is also no provision for a Financial Adviser to the 
Governor ; and secondly, the Governor is not concerned with the pre- 
vention of discriminatory treatment of the goods of United Kingdom 
or Burmese origin, an issue which falls outside liie Provincial 
sphere. 

po 3 ™oF^^EcwL Special Responsibilities of the Governor, likei 
iiBSPONsiBii.rnBs. those of the Gh)veriior-6eneral. do not concern any 
particiilar department but are couched in such 
general and vague terms that they may impinge ou almost any con-' 

I 

^he dlstinotlon bebreen Excluded Ai e&s end pATtiAll5' Excluded Axean should be noted. 'Wliitc! 
the admlnlstmtion of the formec is carried out by the Governor in his discretion, that of the latter 
only carries a Special Responsibility by the Governor. No Act n f the Federal or Provincial Leglslatun 
tvni apply to an Excluded or Portialiy Excluded Area unless the Governor by public notification an 
Erects. On the other hand, the Governor may, subject to the assent of the Govemoi-Gcneral, mak< 
regulations for the peace and good goverainest of such areas, and any regulations so made iriay repeal 
or amend any Act of the Federal or Provincial Legislature. 
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eeivable question of administration. The raison d’etre of these is lo 
be found in the anxiety of British Parliament to provide against the 
possibility of popular ministrie.s showing excessive zeal in certain 
matters.* 

poLnls^^oRca™® addition to the Special Responsibility of pre- 
venting any grave menace to the peace or tran- 
quillity of the Province or any part thereof, the Governor of each 
provinee is provided with special authority to act in his individual 
judgment while making or amending rules which relate to the organ- 
isation of civil or military police force. 

4. The Advocate-General 

appointment. ipjjg (Governor of each iirovince is to appoint a 
I person being qualified to be appointed a judge of a 

nigh Court to be Advocate-General of the Province. He holds office 
during the pleasure of the Governor and receives such remuneration 
, as the Governor may determine. In exercising his powers with res- 
pect to the appointment and dismissal of the Advocate-General and 
with respect to the determination of his remuneration, the Governor 
is to exercise his individual judgment, 

functions. Tjjg duties of the Advocate-General include the 
giving of advice to the Provincial Government on 
such legal matters as may be referred to him, He has a right to 
speak in, and otherwise take part in the proceedings of, the provin- 
cial legislature, though he is not entitled to vote. 
significance. creation of this office is necessitated by the 

growing complexity of the constitution and the 
consequent advisability of having at the disposal of the Provincial 
Government an officer to advise on legal matters and conduct cases 
on its behalf. 





CUAPTEIt IX 

THE PROVINCIAL LEGISLATIVE 

Each Governor’s province is provided with a legislature con- 
sisting of Ilis Majesty represented by the Governor, a Legislative 
Assembly and in six provinces, i.e., those of Bombay, Madras, Bengal, 
the United Provinces, Bihar and Assam, a Legislative Council. The 
introduction of Second Chambers in these six provinces is an inno- 
vation made by the Government of India Act, 1935. 

I. COMPOSITION OP THE PBOVINCIAIj LEGISLATURE 
1. Number of Seats 

The Legislative Assembly in each Governor’s province and the 
Legislative Council, wherever it exists, consist of such number of 
members as is laid down in a schedule prescribed by the Government 
of India Act, 1935. This number varies from province to province 
and is roughly proportional to the population of each province. 
The Assemblies are, however, much larger bodies than the Legislative 
Councils which were established by the Act of 1919. The new Second 
Chambers which have taken over the name of the old Legislative 
Councils are much smaller bodies than the Legislative Assemblies., 
The following table gives the number of seats in each Chamber of 
the Provincial Legislature. 



Legislative 

Legislative 


Assembly 

Council 

Madras 

216 

64 to 66 

Bombay 

176 

29 to 80 

Bengal 

250 

68 to 65 

United Provinces 

228 

68 to 60 

Punjab 

175 

— 

Bihar 

152 

29 to 80 

C.P. & Berar 

112 


Assam 

108 

21 to 22 

N.W.F. Province 

50 


Orissa 

60 


Sind 

60 

— 


Thus the largest Legislative Assembly is that of Bengal with a 
membership of 250; while the Legislative Assembly of the North- 
West Frontier Province is the smallest, with only 50 members'. 



HOW INDIA IS GOVERNED 


2. Distribution of Seats 

MiNOBraBs^ANu’^ the Legislative Assembly in each pro- 

(NTBtinsTs. vinee are further assigned to different communities 

and interests. Mohammedans, Sikhs, Anglo-Indians, 
Europeans and Indian Christians have a definite number of seats 
assigned to them. Seats are also reserved for representatives of 
Industry and Commerce, Landholders, Universities, Labour and 
women. Of the scats as.signed to women, reservations ai’e made for 
Alahoramedan, Sikh, Anglo-Indian and Indian Christian women, 
thereby introducing the principle of communal representation among 
thorn for the first time. Seats not assigned to any community or 
interest are called General Seats which may be filled by the Hindus, 
Parsis, Jains and other smaller communities which have not been 
iriven any separate seats. Of the General Seats, some are again 
reserved for the Scheduled Castes. The seats in the Legislative 
Council are divided among Mahommdeans, Europeans, and Indian 
Christians, the remainder being General Seats. There are no 
reservations here for any special interests as thei*e are in the ease 
■ of the Legislative Assembly. 

The tables on pages 141 and 142 show the distribution of seats 
among the different communities and interests in the Charabei*s of 
the Provincial Legislature. 

oF*8ua” principle of reservation of seats for important 

nKSKBVATioNs. luinoritj' communities and interests which is em- 
bodied in the composition of the provincial legis- 
latures is meant to guarantee a certain number of seats to these 
communities and interests to enable them to safguard their position. 
The proportion which the seats reserved for a minority bear to the 
number of .s’eats in the House is greater than the proportion 
of population of that minority in the province. This is called 
weigktagc and is expected to secure the position of a minority to 
Home extent. It is, however, remarkable that in provinees like 
Bengal, Sind, the Punjab and the North-West Frontier where the 
Stahommedans are by no means in a minority, seats have been 
reserved for them I It is also surprising that in the provinces of 
Bengal and the Punjab, the Hindus who are in a minority, are not 
only not granted weightage but liave actually less number of seats 
than what they would be entitled to by their ratio of population.* 
The distribution of seats among the different communities is in 
accordance with the Communal Award given by the late Mr. Eamsay 
MacDonald, the then Prime Minister of Great Britain, t 
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15 16 17 18 19 

Seats for Women. 
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« OO OS M Cf 9>l 

2 ‘Sinas XijsiaAiuji 
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'biuog uvpmuuifiqni^ 
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pi 

fo 

's-juas qsqs 

. 

■saqui puB SBOJti 

p4g4U{aBq jo joj R^uag 
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U9 
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S" 
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« a*' 

•saisoa painpaqag 

JOJ poAjasai sjaag jajauao 
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ri pH pH 


•sjnag puoj, 
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i 

Madras . . 
Bombay . . 

Bengal . . 

United Provinces 
Punjab . . 

Bihar 

C. P. & Bcrar . . 
Assam 

N.W.F, Prosince 
Orissa 

Sind , . . . 1 
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1 

■^1 

1^- 

d . . • , . 

. »-< r .00 , ^ 

iiiiiiii|jii 

mbcnsco^ 

ti’S’SStS-tJ'S 

2-Y-^ 2-y-5/ g_^g^ 

• ‘I- • M • 

• • M • 11 - 

! C 1 

Indian 

Christian 

Seats. 


S 

European 

Seats 

eH eC ^ |1 IN 

"Ils 

r 

t- t- CD 

Hi r-* 

» 1 

General 

Seats 

^ C © OS © 

© N ^ 50 *1 

1 

Total of Seats. j 

1 

o >o o o o 

:jj«©»«o«cO®OsC®r-t« 

jtsj-iiijjijii 

liJiJIJiliJi 

y, 1 1 1 1 II 1 1 1 1 

.1 

1 

1 

Madras . . ' 

\ 

1 

Bombay . . I 

Bengal 

United Provinces 

Bihar 

Assam 

1 

1 


Not less than 21 h rNotlessthan 3. 
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3. Method of Representation 

The members of the Legislative Asseimbly of a 
province are all to be elected, nominations having 
been completely given up. The elections are direct and are organised 
on the basis of Communal Electorates, the Mahommedau, Sikh, Euro- 
pean, Anglo-Indian and Indian Christian voters being entitled to 
vote separately for candidates contesting seats assigned to each com- 
munity. This principle has been further extended so as to divide 
women into communal groups, in the case of the representatives of 
the Scheduled Castes and the Marathas in Bombay, the principle of 
Communal Electorates, though originally conceded by the Communal 
Award, has been modified in accordance with the provisions of the 
Poona Pact and the procedure in elections to seats reserved for these 
classes is as follows. There are to be two elections, one primary 
and the other secondary. At the primary election, only those voters 
in a constituency who are members of these castes are entitled to 
take part in the election. But, they must, for every single seat to 
be filled, elect four candidates ^ho, alone will be entitled to stand 
at the ^al election in which all voters belonging to the General 
Constituency can take part. Thus the primary election is intended 
to ensure that only those persons who enjoy the confidence of their 
community are allowed to contest the final election. 
am^ Mo isLATivE jn case of the Legislative Councils, a large 
majority of members are elected, and a small num- 
ber of membei-s are to be nominated by the Governor. The elected 
members are returned on the basis of communal electorates. In the 
case of Bengal and Bihar some members are elected to the Legislative 
Council by the membei-s of the Legislative Assembly. Thus an 
clement of indirect election has been introduced in the composition 
of the Legislative Councils of these provinces. 

4. Franchise 

The right to vote at elections to the Provincial Legislature is 
governed by the Provisions of the Government of India Act, 1935, 
and Orders-in-Counoil made thereunder. The detailed qualifications 
entitling a person to vote vary in the different provinces and are 
much higher in the case of the Legislative Council than in the case 
of the Legislative Assembly. 

eleetiou.s to the Legislative Assembly, those 
who pay income-tax or hold land as8e.ssed to a 
minimum land revenue or pay a minimum house rent or possess 
certain prescribed educational qualifications or are in mili- 
tary service, or pay cerlnin municipal or motor vehicle 
taxes are entitled to vote. "Women possessing any of these 
qualifications are also entitled to vote. In addition, wives 
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Hud v^iiluws ol! moil qualified fov voting:, pensioned widows or 
mothers of military servants and those who are literate are entitled 
to vote. Members of the Scheduled Castes are given the right to 
vote if they have any of the qnalifloations laid down for others, or 
if they arc literate ni- have lield any inferior village office. 

right to vote at elections to the Legislative 
Council Ls dependent on high property qualifica- 
tions, payment of heavy income-tax, payment of a large land revenue 
or rmit, enjoyment of titles, past or present membership of legisla- 
ture, chairmanship of local bodies or co-operative banks and the 
enjoyment of certain high offices like those of Ministers, Executive 
Councillors or High Court Jtidges. Women possessing these qualifi- 
cations are also entitled to vote. Wives of men who are qualified by 
virtue of pajnng income-tax, land revenue, clc., are also entitled 
to vote. 

CONCLUSION'. ijeeu calculated that nearly fourteen per 

cent, of the population, i.e., about thirty-five mil- 
lion persons have secured the right to vote at elections to the Legis- 
lative Assembly.* Of these about twenty-nine millions are males 
and six millions are females. The Provincial Electorate before the 
introduction of the new constitution numbered only about seven mil- 
lion men and women, or nearly three per cent, of the population of 
British India. 

5, Tenure 

T^^^^GBLATivE 'php tcuurc o£ the Legislative Assembly is five years 
and at the expiration of that period the Assembly 
is automatically dissolved. The Governor in his discretion can dis- 
solve it curlier. lie can also prorogue any session of the Assembly, 
though be ba.s no power to extend its life beyond the period of five 
yciu's.t 


Legislative Council is a permanent body not 
subject to dissolution, either at the end of any fixed 
period or by the Governor. Instead, one-third of the members are 
to retire every third year by rotation, thus bringing about a complete 
change in nine years.t The Governor can ijrorogue any sessions of 
the House. 


*nunog the Cmeml Ekoliona in 1037, the irambei of icgihteted votcis ivas found to lie only 
OOiiuninn. 

tAftez of the Indio and Buimo (Postponement of KIcctlons) Act, IQII, the life of the 

ProviiKiol.WemblffKwos extended indcdiiitety so os to prevent the ncccbsity of ftesh elections dutine 
irwr time «nd twelve months ihenaftcr. 

tThe term of office oC a member of the Legislative Council of a Province, other than a memhei 
ehoRes iodU a casual vacancy, ahall be nine years, but upon the first constitution of the Council, the 
tiorvemoT in hH dsierHion shall make provision by curtailing the term of office of some of the members 
then chosen, fbr securtng that, as nearfv as may be, one- thf ra of the members holding seats of each class 
shallrnire e^e^rv third > ear thereafter 
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6. General Bemarhs 


The Provincial Legislatures, as constituted under 
the Act of 1935, are a great advance on those they 
have replaced. The Legislative Assembly is a much larger body t:haTi 
the old Council and therefore gives a greater opportunity for ade- 
quate representation. The abolition of nominations is a step in the 
right direction and would make the legislatures representative of the 
people of the province. The extension of franchise makes the legis- 
latures broad-based on popular will and, though the ideal of Adult 
Suffrage is yet far off, the present extension cannot be regarded as 
insignificant in a country where illiteracy and ignorance yet remain 
to be seriously tackled. 

nSrA^SOTTia But the compositiou of the Legislatures in the Pro- 

vinces reveals several unsatisfactory features which 
may be briefly noticed. Firstly, the introduction of Second Chambers 
in the six provinces named above has made the legislative procedure 
in those provinces unnecessarily complicated, dilatory and costly. 
The composition of the Councils also reveals a predominance of land- 
ed and aristocratic elements, returned on a narrow franchise; these 
are likely to exercise" a reactionary influence on political life. The 
idea of setting up second Chambers in the pro^’inees was fully dis- 
cussed by the Montford Eeport which came to the conclusion that 
"In many provinces it wo^d be impossible to secure a sufficient 
number of suitable members for two Houses. We apprehend also 
that a second Chamber representing mainly landed and moneyed 
interests might prove too effective a barrier against legislation which 
affected such interests. Again, the presence of large landed pro- 
prietors in the second Chamber might have the unfortunate result of 
discouraging other members of the same class from seeking the votes 
of the electorate. We think the delay involved in passing legislation 
through two Houses would make the system far too cumbrous to 
contemplate for the business of provincial legislation.”* 

COMHUNAL 
KUBCTOnATBS. 


Secondly, the continuance of Communal Electorates 
and their further extension to women make tie 
legislature representative not of citizens but of communities and. as 
has been said already,t their adoption vitiates the whole body politic 
and only intensifies communal differences and discords and makes 
the formation of political parties difficult. 

Thirdly, the extension of the tonture of the Legis- 
lative Assembly to five years, and the formation 
of the Legislative Council as a permanent body, with one-third of 
the members retiring every three years, are bound to diminish ihe 

*Montagu-Chelni8£otd Repott» pp. 166*Y. 
tSee Chapitt 111. 
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popular influence over the legislature, thereby rendering the latter 
less responsible than it would have been in ease of frequent elec- 
tions. In India, where the need for political education of the masses 
is paramount, administrative inconvenience of frequent elections 
should not be allowed to be the deciding factor. 


II. PROOBDTJBE IN THE PROVINCIAL LEGISLATURE 


1, Himmons, Meetings and Procedure 


GOVEUNOK’S 

rowBits. 


The Governor may in his discretion summon either 
Chamber to meet at such time and place as he 
deems lit. It is, however, obligatory on him to summon the Provin- 
cial Legislature at lea.st once every year so that twelve months shall 
not intervene between the last sitting in one session and the first 
sitting in the next session. The Governor, acting in iis discretion 
may prorogue either Chamber or dissolve the Legislative Assembly; 
the Legislative Council being a permanent body is not subject to 
dissolution. 


2. Officers of Chambers 


ArrOISTUENT, 
SALARY AMD 
RKMOVAL. 


The Legislative Assembly has a Speaker, and in 
his absence a Deputy-Speaker, to preside over its 
meetings. Similarly, the Legislative Council has 
a President and a Deputy-President. They are all chosen by the 
respective Chambers from among their own members, and are entitled 
to such salaries as may be fixed by Act of the Provincial Legislature. 
Any of them may be removed by a resolution of the Chamber passed 
by a majority of all the then members of the Chamber, provided that 
at least fourteen days’ notice is given of the intention to move the 
resolution. 


BIGHTS AKD 
FBIVUJBGES. 


The Speaker, or the President, or a person acting 
as such, has no vote in the first instance but has 
a casting vote in case of equality of votes on any issue before the 
House. No ofSeer, or other members acting as such, shall be sub- 
ject to the jurisdiction of any Court in respect of the exercise by 
him of the powers of regulating procedure, or conduct of business, 
or for maintaining order.* 


3. Oaih 

3Iembers of either Chamber must, before taking their seats, make 
an oath of allegiance or a solemn affirmation of their loyalty to His 
Majesty the King-Emperor of India, his heirs and successors. 


tmetbaa ud pawn* ot thm gffieen, ice Chapter m. 
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4. Quorum ' i i • 

The minimum number of members required for the carrying on 
of business is fixed at one-sixth of the total number of members in 
case of the Legislative Assembly, and at ten in case of the Legis- 
lative Council. In the absence of this requisite number, it is the 
duty of the Speaker or the President, as the case may be, to adjourn 
the Chamber, or to suspend the meeting until there is a quorum. 

5. DisquaUfiaaiions 

A person is disqualified for being chosen a member of the Pro- 
vincial Legislature if 

(1) he holds any ofSee of profit under the Crown in India, other 
than an office declared by Act of the Provincial Legislature 
not to disqualify its holder; or 

(2) he is of unsound mind and stands so declared by a com- 
petent Court; or 

(3) ho is an undischarged insolvent; or 

(4) he has been convicted and found guilty of corrupt or illegal 
practices iu elections; or 

(5) he has been convicted of any offence and sentenced to 
transportation or to imprisonment for not less than two 
years, unless a period of five years or such less period as 
the Governor acting in his discretion may allow in any 
particular case, has elapsed since his release; or 

(6) as a candidate, or the agent of a candidate, for a jteat in 
any legislature, he has failed to lodge a return of election 
expenses within the prescribed time, unless five years have 
elapsed or the Governor acting in his discretion has removed 
the disqualification; or 

(7) he is serving a sentence of transportation or of imprisonment 
for a criminal offence. 

If any of these disqualifications is incurred by a person after 
his election, he ceases to be the member of the Legislature. 

wo c^SlnEnsoR person can he a member of both Chambers of 
LEGisLATUHEs. a Provinpial Legislature, or a member both of the 
Federal and of a Provincial Legislature. The 
Governor in his individual judgment is to make rules in the case of 
the former; and in the case of the latter, the person’s seat in the 
Provincial Legislature shall become vacant, unless he has previously 
resigned his seat in the Federal Legislature. 

LONG ABSENCE. jf for sixty days a member of either Chamber is, 
without permission of the Chamber, absent from 
all its meetings, the Chamber may declare his seat vacant. 
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smmo^vra^ If a person sits or votes as a member of either 
NOT^irnn^o. Chamber when he is not qualified, or is disquaMed, 
for its membership he shall be liable in respect of 
each day on which he so sits or votes to a penalty of five hundred 
rupees. 

6. Salaries and Allowances 

Members of the Provincial Legislature are entitled to receive 
such salaries and allowances as may, from time to time, be deter- 
mined by Act of the Provincial Legislature, 


7. Privileges of Members 


SBEEDOU OF 
8PBBCH. 


Subject to the provisions of the Government of 
India Act, 1935, and to rules and standing orders 
regulating the procedure of the Provincial Legislature, the members 
have freedom of speech in the legislature and are not liable to any 
proceedings in any Court in respect of anything said or vote given 
in the Legislature or a committee thereof. No person is liable in 
respect of any publication authorised by either Chamber of the 
Legislature of any report, paper, vote or proceedings. 

following restrictions on the freedom of speech 
SFBSCH. are laid down in the Act of 1935. 

1. No discussion shall take place in the Provincial Legidature 
with respect to the conduct of any Judge of the Federal Court or of 
a High Court of a Province or of a Federated State, in the discharge 
of his duties. 

2. If the Governor in his discretion certifies that the discussion 
of a Bill or clause or amendment introduced, or proposed to he 
moved, would affect the discharge of his spedal responsibility for 
the prevention of any grave menace to the peace and tranquillity of 
the Province or any part thereof, he can direct that no proceedings 
shall he taken in relation to that BiU, clause or amendment, as the 
case may he. 

The other restrictions are such as may be contained in the rules 
of procedure of the Chamhers. 


8. Buies of Procedure 


eOVKBNOiB'B 

rowxBS, 


Bach Chamber is to make rules for regulating its 
procedure and conduct of business but the Gover- 
nor in hia discretion after consultation with the President or the 
Speaker, as the case may he, is to make rules for the following 
pt}rpQ«ee>— 
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(a) for regulating the proeednre in relation to any matter wMch. 
affects the discharge of his functions with respect to which he is 
required to act in his discretion, or to exercise his individual judg- 
ment ; 

(b) for securing the timely completion of financial business; 

(c) for prohibiting the discussion of, or the aaldng of questions 
on any matter connected withl any State unless it affects the intereste 
of the Provincial Government or of a British subject ordinarily resi- 
dent in the Province; 

(d) for prohibiting, save with the consent of the Governor in 
his discretion, the discussion of or the asking of questions on, any 
matters connected with 

(i) relations between IBs Majesty or the Governor-General and 
any foreign State or province, or 

(ii) the tribal areas, or 

(iii) the administration of any excluded area, or 

(iv) the personal conduct of the Buler of any Indian State or 
of a member of the ruling family thereof. 

proceedings in the Legislature of a Province 
BB USED. are conducted in the English language, but the 

miles of procedure of the Chambers provide for 
enabling persons unacquainted, or not sufSciently acquainted with 
the English language to use another language. 

The validity of any proceedings in the Provincial Legislature 
cannot be called in question on the ground of any alleged irregularity 
of procedure. 

9. Bight of Governor to Address and Send Messages to Chambers 

The Governor may, in his discretion, address either Chamber of 
the Provincial Legislature or both Chambers assembled together and 
may, for that purpose, require the attendance of members. He may 
also send messages to either Chamber, and a Chamber to whom any 
such message is sent shall, with all convenient dispatch, consider 
any matter which tliey are required by the message to take into 
consideration. 

« 

10. Bight of Ministers and Advocate-General Regarding Chambers 

Every Minister and the Advocate-General have the right to 
speak in, and otherwise take part in the proceedings of, both Houses i 
of the legislature or any of their committees of wMch they may be' 
members. The Advocate-General has, however, no right to vote* 
and the Ministers have right to vote only in that Chamber of which 
they are regular members. 
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III. FUNCTIONS & POWBES OP THE PEOVINCIAL 
LBGISLATUEB 

functions and powers of the Provincial legisla- 
powBRS. turea are clearly laid down in the Government of 

India Act, 1935. They are no longer derived from 
the Central Government. In accordance with the federal principles, 
a rigid line is drawn between matters on which the Provincial legis- 
latures are competent to legislate and matters on which the Federal 
Legislature can pass laws. Each of them is to keep within the limits 
prescribed by that Act, and any federal intervention in provincial 
matters or provincial trespass on the federal sphere, would be declar- 
ed ultra vires by the Federal Court whose duty it is to be the inter- 
preter and guardian of the constitution. 

The powers of the legislature may be studied under three main 
headings — ^Legislative Powers, Financial Powers and Eelation of the 
Executive to the Legislature. 

A. LEGISLATIVE POWEES 
1. Scope of Legislation 

VROvmcM. laws. The distribution of powers between the Federation 
and the Provinces has been discussed fuUy in 
Chapter IV. In accordance with that scheme, the Protdncial Legis- 
lature is competent to legislate on : — 

(a) all matters included in the Provincial Legislative List; here 
its authority is normally exclusive, the Federal Legislature having 
no right to legislate, but the Federal Legislatures may pass laws on 
such matters 

(i) if airthorised by resolutions passed by Chambers of two 
or more Provinces praying for such legislation and then 
subject to amendments in those Provinces ; 

(ii) If the Governor-General so authorises the Federal Legis- 
lature hy issuing a Proclamation of Emergency and then 
subject to the previous sanction of the Governor-General; 

(b) all matters included in the Concurrent Legislative List; but 
since the Federal Legislature is also competent to make laws on such 
matters, there may he con£ict between a Federal and a Provincial 
Law, In that case, the Federal Law prevails and the Provincial Law 
becomes null and void to the extent to which it is repugnant to the 
Federal Law. Eat when a conflicting Provincial Law, having been 
reserved for the signification of His Majesty, or assent of the 
Goveraor-General, receives that, it prevails over the Federal Law 
Sh that particular Province. 
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It has no right to legislate on matters included in the Federal 
L^islative List. 


t]^^oni!awI Provincial Legidatnre is further restricted in 

MAKING powEHS. its scope of legislative powers in three* ways,’* cor- 
responding exactly to the limitations on the Fede- 
ral Legislature, relating to: — 


(i) Its character as a non-sovereign law-making body; 

(ii) Provisions with respect to discrimination; 

(iii) Stoppage of discussions by the Governor. 


2. Legislaiive Procedure 

The rules of legislative procedure in the Provincial Legislature 
are settled by the Chambers themselves and therefore vary from 
Province to Province. The following basic principles are, however, 
laid down by the Act of 1935. 

OF THE affecting any of the matters 

GovERNOH- mentioned below can be moved in a Provincial 

GENBHAL. Legislature without the previous sanction of the 

Governor-General : — 


(a) any Act of Parliament extending to British India; or 

(b) any Governor-General’s Act or Ordinance issued by him 
in his discretion ; or 

(c) any matter in which the Governor-General is required to 
act in his discretion or to exercise his individual judgment; 
or 

(d) the procedure for criminal proceedings in which European 
subjects are concerned. 


PBEVIOUS 
SANCTION OF 
THE GOVEBNOR. 


The previous sanction of the Governor is required 
for the introduction of Bills or Amendments affect- 
ing 


(a) any Governor’s Act or Ordinance promulgated by him in 
his discretion, or 

(b) any Act relating to any Police force, 

PHuraPLEs “ Financial Bill, may originate 

OF PKocEDUBB. in either Chamber. A Financial Bill must be 
introduced in the Legislative Assembly. A bill 
becomes an Act if it is passed by the Legislative Assembly, or by both 
houses of the legislature if there are two Chambers, and is assented’ 
to by the Governor. A BiU is deemed to have been passed by 


*Fot a full dbcuiaion of theso, ue Cboptei VI. 
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the two Chambers of the Legislature 'when it is agreed to by both 
Chambers either without amendment or with such amendments as 
are agreed to by both Chambers. 


If a Bill which has been passed by the Legislative 
CHAAtSEBs. Assembly and transmitted to the Legislative Coun- 

cil is not within twelve months presented to the 
Governor for his assent, the Governor may in his discretion sum- 
mon tlie Chambers to meet in a joint sitting. He can convene such 
a joint sitting even before the period of twelve months has elapsed, 
if it appears to him that the Bill relates to finance or affects the 
discharge of any of his special responsibilities. At such a joint sit- 
ting, the president of the Legislative Council takes the chair. If at the 
joint sitting the Bill is passed, with such amendments as are agreed 
to by a majority of tlie total number of members of both Chambers 
present and voting, it is considered to have been passed by both 
Chambers in that form. 


3. Legislative Powers of the Governor 

A^maiATivES. When a Bill is passed by the Le^slative Assem- 
bly, or by both Chambers if there is also a Legis- 
lative Council, it is presented to the Governor for his assent. He 
may, in his discretion, do any of the foUowing : — 

(i) he may assent in His Majesty’s name to the Bill, in which 
case the Bill becomes an Act; or 


(ii) he may withhold assent in which case the Bill lapses ; or 

(iii) he may return the Bill to the Chamber or Chambers with 
a message requesting that they will reconsider the Bill, or 
some of the provisions, and will, in particular, consider the 
desirability of introducing any such amendments as he may 
recommend; in this case, the Chambers shall reconsider the 
Bill accordingly and present it again for the assent of the 
Governor; or 


(iv) he may reserve the Bill for the consideration of ihe 
Governor-General* who, again, may either assent, withhold 
his assent or return the Bill to the Chambers or reserve it 
for the signification of His Majesty’s pleasure thereon.! A 
Bill reserved for the signification of His Majesty’s pleasure 
shall not become an Act of the Provincial Legislature 


Instnintst of ImtTaoUoDii icquitn the Goveinoi to leserve for the conaldeTBUcm of the 
<ilov«nxMr<Geonal uijr Bill 

{•) the provlxtona of which woidd ropeei oi he repugnant to the provisions of any Act of Parlla* 
■Bent eatendlng to BriOih India, or 

(hi which in his opinion wauld dorogatc from the powers of the High Court, or 

(ei which wonld eltcr the character of the Vennanent SetUement, or 
. (d) legu^liut which he feels doubt whether It does, or does not, offend against the nutposes of 
UMptOvtshuswithietpscltoDiscTiiidoation. 

tXhn to the poeribUltjr of wac'tlme IntecmpUon of conununlaation between India and Britain 
the InstnmMit of Instmotloiu was modi to enable the GovemoT*General to act expedltionsly. 
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unless, within twelve months of its presentation to the 
Governor, ■ftie assent of His Majesty is puhlicly notified. 

Act assented to by the Governor, or the 
Governor-General, may be disallowed by His 
Majesty within twelve months of the assent of the Governor or the 
Governor-General, as the case may be. 


to^Ieck thb Governor and the Governor-General are thus 

LEGisLATUBE. armed with all powers to cheek the introduction or 
passage of any laws which they consider incon- 
venient or undesirable. And any Act duly assented to by either of 
them may be set aside by Ilis Majesty. The authority of the Cham- 
bers is, therefore, distinctly limited and may be completely negatived 
by the exercise of powers by the Governor, the Governor-General 
and His Majesty. 


Governor in the Province, like the Governor- 
General at the Centre, has also been empowered 
nsdSLATioN. to enact legislation of a temporary, or permanent 
character, on his own authority, without obtaining 
the necessary approval of the legislature. He may, like the Governor- 
General, issue Ordinances whan the legislature is not in session, or 
he may issue Ordinances at any time wtih respect to certain subjects, 
or he may enact permanent laws in the shape of Governor’s Acts. 


(a) Ordinmees During the Beoess of the Legislature 

MMB^^MANNEB jf aj ajjy time, when the Provincial Legislature is 
not in session, the Governor considers it necessary 
to take inunediate action he may promulgate an Ordinance. He is 
expected to issue such ordinances on the advice of his Ministers, 
but to that there are two exceptions. 

1. If the Ordinance relates to any subject which would have 
required his or the Governor-General’s previous sanction if it had 
been introduced in a Bill he shall exercise his individual judgment, 

2. If he would have been required to reserve a BUI containing 
the same provisions for the consideration of the Governor-General 
or if a BUI containing these provisions would have required the 
Governor-General’s previous sanction, he shall not issue it without 
instructions from the Governor-General. 

dxjhation. gueli an Ordinance has the force and effect of ani 

Act of the Provincial Legislature and is to be laid 
before the Provincial Legislature. It automatically ceases to operate 
at the expiration of six weeks from the reassembly of the legislature, 
or even before the expiration of that period if a resolution disapprov- 
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ing it is passed by the Legislative Assembly and is agreed to by ^he 
Legislative Council, if any. It may also be disallowed by His 
Majesty, or may be withdrawn at any time by the Governor.* 


(5) Ordinances Issued at any time with Respect to certain Subjects* 

If af any time, that is, even when the Provincial 
Legislature may be in session, the Governor is 
satisfied that for the discharge of his functions in so far as he is‘ 
required to act in his discretion or to exercise his individual judg- 
ment, immediate action is necessary, he may in his discretion, pro- 
mulgate an Ordinance, 


DURATION. Such an Ordinance has the same force as an Act 

of the Provincial Legislature and continues in 
operation for any period, not exceeding six months, as may be pres- 
cribed in the ordinance. The Governor can, by issuing a subsequent 
ordinance, extend the original ordinance for a further period of six 
months. It may he disallowed by His Majesty or withdrawn at any 
time by the Governor. 


TOR™ wnwnn The Govemor is not normally to issue such 

ordinances without securing the concurrence of the 
Governor-General; but if it appears to the Govemor that it is im- 
practicable to obtain such concurrence in time, he may do without 
it, but in that ease the Governor-General in his discretion may direct 
the Govemor to withdraw the ordinance. Any ordinance extending 
a previous ordinance for a farther period is to be communicated 
through the Governor-General to the Secretary of State and is to be 
laid before each House of Parliament. 

I 


(c) Governor’s Acts 


HOW jf Qf njiy that is even when the Provincial 
Legislature is in session, it appears to the Governor 
that for the purpose of enaiUng him to discharge his fwnctions ini 
so far as he is required to act in Ms discretion or to exercise his 
ind%vidual judgment, it is necessary to secure legidation, he may, 
in his discretion, by message to the Provincial Legislature, explain 
the circumstances necessitating such legislation and either enact 
forthmth a Governor’s Act or attach to his message the draft of the 
Bill which he may convert into such Act after the expiration of one 
mouth with such amendments as he may deem necessary. Before 
doing so, he shall consider any address which may have been pre- 
sented to him in. that connection by any Chamber within that period 
of one month. 


«V«t Ite coMtltntfaimt ligiilScwiM of neli oidiooneet, aee Chaptn VI. 
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DUBATioN. A Governor’s Aet has the same force and effect 

as an Aet of the Provincial Legislature. It is law 
not for any limited period but permanently. 

enacting such Act, the Governor is to exercise 
his discretion but must secure the concurrence of 
the Governor-General. Every Governor’s Act is to be communicated 
forthwith through the Governor-General to the Secretary of State 
and shall be laid by him before each House of Parliament. 

4. Conclusion 

The Provincial Legislatures have thus strictly limited powers of 
law-making. The Governor can, by withholding previous sanction 
where that may be required, by stopping discussion in the legisla- 
ture, by withholding assent from any Bill, or reserving it for the 
pleasure of the Governor-General, or returning it to the Legislature 
for reconsideration, put a complete brake on the activities of the 
legislature. The Governor-General can also, by withholding pre- 
vious sanction, or withholding assent to a Bill when it is reserved 
for his consideration by the Governor, hamper the activities of the 
legislature. Again, a Bill assented to by ^e Governor, or by the 
Governor-General, may be disallowed by Bjs Majesty. On the 
other hand, the Governor can secure any temporary or permanent 
legislation without consulting his Ministers or the legislature. His 
omnipotence in the legislative sphere is, therefore, as complete, as 
a constitution can make it. It is difficult to conceive of a greater 
array of powers with which the head of the executive could possibly 
be entrusted. As it is, he can do anything he likes and undo any- 
thing that the legislature may be desirous of doing. The Governor, 
the Governor-General and His Majesty have all constitutional powers 
to defeat the purposes of the legislature. 

B. FINANCIAL POWBBS 

The Provincial Legislature has powers relating to the raising 
and spending of the revenues of the province. 

1. Baising Bevenucs 

FINANCIAL BILLS. The Proviuoes can levy taxes on matters included 
in the Provincial Legislative List. All proposes 
for the raising of revenues are embodied in the form of Financial 
Bills which cannot be introduced or moved except on the recom- 
mendation of the Governor. Such Bills must originate in the Legis- 
lative Assembly and after having been passed by that House, are 
presented to the Legislative Council, if any, in accordance with the 
rules of procedure relating to ordinary Bills. The Governor has the 
same rights and powers as regards Financial Bills as he has in the 
case of other Bills, However, since all financial proposals must 
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stifiure the recommendation of the Governor, private members have no 
initiative in the matter, and only members of the party in power 

usually the Finance Minister — ^would have the right of proposing 

taxation. 

2. Control over Expenditure 

THE AmuAL Every year, the Governor is to lay before the 
Legislature an Annual Financial Statement, being 
a statement of the estimated receipts and expendi- 
ture of the I’rovince and is to show separately (i) sums required to 
meet expenditure which is declared by the Government of India 
Act, 1!)35, to be charged on the revenues of the Province, and 
(ii) sums required to meet other expenditure proposed to be incurred 
from the revenues of the Province. 

OTtSmSrTipp The following expenditure is declared to be charg- 
ed on Provincial revenues: — 

(1) The salary and allowances of the Governor and other ex- 
penditure relating to his office. 

(2) The salaries and allowances of Ministers, Judges of the 
High Court and the Advocate-General. 

(3) Debt charges for which the Province is liable including in- 
terest and sinking fund charges. 

(4) Expenditure connected with the administration of “exclud- 
ed areas.” 

(5) Any sums required to satisfy any judgment, decree or 
award of any court or arbitral triblmal. 

(6) Any other expenditure declared by the Government of India 
Act, 1935, or by any Act of the Provincial Legislature, to 
be so charged. 

Any question whether any proposed expenditure falls within a 
class of expenditure charged on the revenues of the Province is 
decided by the Governor in his ddseretion. 

VOTDre^oN Budget, as the annual financial statement is 

oeuands. popularly called, when presented in the Provincial 

Legislature may be discussed by the Chamber or 
Chambers as the case may be. Only such of the expenditure as is 
not declared to be charged is to be submitted in the form of demands 
for grants to be voted upon by the Legislative Assembly. The Upper 
Chamber, wherever it exists, has no power to vote on such demands 
for grants. The charged expenditure is entirely non-votable and 
one of the items of expenditure declared to be charged, nanrely, the 
[^ary and allowances of the Governor and other expenditure relat- 
ing to his office, cannot even be discussed. 
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demand for a grant can be made except on the 
ASSBHBLY. recommendation of the Governor. The Legislative 

.Assembly has, however, the power to assent or to 
refuse to assent to any demand, or to assent subject to a particular 
reduction in the amount demanded — ^there being no power in the 
hands of its members to increase any demand. 

Legislative Assembly has not assented to 
any demand for grant or has assented subject to 
a reduction in the amount, the Governor may restore such grant if, 
in his opinion, the refusal or reduction would affect the due discharge 
of any of hia special responsibilities. 

Governor may also lay before the legislature 
bxpenditubb. a supplementary statement of expenditure, if it 
becomes necessary, and the same provisions which 
apply to the Annual Financial Statement would apply to it. 

3. Conclusion 

The financial powers of the Provincial Legidature are. like its 
legislative powers, circumscribed within narrow bounds, the Gover-i 
nor having all possible powers both with regard to raising and 
spending of revenues. The legislature has no initiative in raising 
revenues and is denied any control over that part of the expenditure 
which is declared charged on the revenues of the Province. The 
charged expenditure covers about one-fifth of the total revenues of 
the Province, and the scope of intervention by the legislature is thus 
considerably restricted. But even in that sphere, the Legislative 
Assembly is not aU in all. A grant refused or reduced by it may 
be restored by the Governor if, in his opinion, such refusal or 
reduction would affect the due discharge of any of his Special Bea- 
pousibilities. This is a power which is capable of justifying almost 
anj’ restoration which the Governor decides upon, thereby reducing 
the legislature to a position of utter helplessness. 

C. RELATION OP PROVINCIAL EXECUTIVE TO THE 
PROVINCIAL LEGISLATURE 

executive authority of each Province is vested 
in the Governor, the Council of Ministers being 
there merely to “aid and advise” him in the discharge of his func- 
tions other than those in which he is required to act in his dismetion. 
The Ministers have thus no locus standi and do not in the strictly 
legal sense constitute the "Government.” 
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SPHERE OF The Grovernor being appointed by His Majesty, 

LEcra^TUBE.’*^ and being subordinate to the Governor-General and 
the Secretary of State, is in no way responsible to 
the legislature. Hence, in so far as the administration of the Pro- 
vince is carried on by the Governor acting in his discretion, or 
exercising his individual judgment, there could be no question of 
tbe responsibility of the executive to the legislature. Only in so far 
as the Governor acts on the advice of his Ministers is it possible 
at all for the legislature to control the actions of the executive, by 
holding the Ministers responsible to itself. 


As shown already, the sphere of administration, 
in which , the Governor acts in his discretion, or 
exercises his individual judgment, is not clearly marked out from 
' the sphere in which he acts on the advice of his Ministers. This 
has, at once, two results. Firstly, it makes his powers of interfer- 
ence in the administration as large as he may interpret them to be, 
thereby denying any real power to his Ministers. Secondly, it makes 
the Ministers legally competent to handle all departments, there 
being no subjects or departments wholly reserved for administration 
by the Governor in his discretion. Thus the old distinction between 
“Beserved” and “Transferred” subjects is done away with. The 
Provincial executive is no longer dyarchical; it is unitary. 


m^TO^BmiTY, ^ Governor refrains from interfer- 

ing with the work of the Ministers, the latter have 
elfeetive control over the administration. But how far are tbe 
Ministers responsible to the legislature? The Mmisters are appointed 
by the Governor, and hold office during his pleasure ; he distributes 
work among them, presides over their meetings and makes rules for 
the more convenient transaction of business of government. Thus, 
legally, there is nothing to show that the Ministers would be res- 
ponsible to the legislature. There is, however, one provision which 
is significant in this respect, namely, that the salaries of Ministers 
are fixed by Act of the Provincial Legislature. But, this by itself 
would not legally seoure'ministerial responsibility for, once tbe salary 
of a Minister is fixed, it cannot be reduced during his teirm of office. 
Moreover, the vast legislative and financial powers vested in the 
Governor would deprive the legislature of any indirect control over 
the Ministers who may look for assistance to the Governor. 


UBTTint AND 
SmiT OF TaE 

ooNsrrruTioK. 


The impression left by the perusal of the provi- 
sions of the Government of India Act, 1935, is tibat 
; _ the provincial legislatures are almost utterly 

powerle^ in every sphere. Their legislative and flnanm' til powers are 
se effeetively eireumscrifaed that it may not be surprising if they are 
reduced to mere debating societies. The Governor may carry on 
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almost the whole of administration in his discretion or in his m divi- 
dual judgment ; and may, if necessary, even secure the responsibility 
of the Ministers to himself. The towering position of the Governor 
stands out, therefore, in bold contrast with the puny insignificance 
of the legislature. But, these impressions must be considered in the 
light of the working of the Provincial constitution since April 1937, 
and reconsidered in view of developments during the war-period. 
Any conclusion based only on the letter of the law, without regard 
to the spirit in which it is being enforced, would be misleading. 



CHAPTER X 


THE PROVINCIAL CONSTITUTION AT WORK 


1. Introduotory 

gwgmrooNAii Tke Provincial part of the new constitution came 
into operation on 1st April, 1937. A few weeks 
before that date, elections for the constitution of the new legis- 
latures were held in all Governor’s provinces. On the results of tiose 
elections, the Governor in each province, acting in accordance with 
the Instrument of Instructions, sent for the leader of the party 
which had secured a majority of the seats in the legislature, or was 
the largest single party therein.* In four provinces, namely. Ben- 
gal, the Punjab, Assam, and Sind, Gie Governors had no difficulty 
in forming Ministries which enjoyed the conhdence of the respective 
legislatures. But, in the remaining provinces, where the candidates 
put up by the Indian National Congress had secured a majority of 
seats, the leaders acting on the instructions received from, the Con- 
gress Working Committee, refused to accept office unless the Gover- 
nor gave an assurance that they would not, in practice, exercise 
any of the numerous powers given to them by the Act, of acting in 
discretion or exercising individual judgment. Thus, the Governors 
were asked, on threat of non-acceptance of office, to surrender all 
special and overriding powers given to them by the constitution, 
and to agree to carry on the entire administration of the proviuice 
in accordance with the advice tendered to them constitutionally by 
their Ministers. The Governors, while assuring the leaders of their 
goodwill and sympathy, considered it impracticable, for constitu- 
tional reasons, to divest themselves of the responsibilities and duties 
which had been placed upon them by Parliament. They were, 
therefore, unable to give such assurances, and argued that it was 
not within their power to give any such guarantee, as it would 
amount to a direct breach of legal duties imposed on them. 


INTERTM 


MINISTRmS. 


The Governors were, therefore, compelled to look 
elsewhere for the formation of Ministries in the 


“Congress” provinces. A Council of Ministers consisting of the 
leaders of minority parties and groups in the legislature was formed 
by each Governor in these provinces, but since these did not enjoy 
the collective confidence of the legMature, their existence could not 
but be regarded as purely temporary. They came to be known. 


*tl>« CfivemoM of Bongal and NortX-Wot Fiontiez fiovince, Inatead of caUing tLe leaden of 
CongnM party itUeh «u the latgeit party in the legUatuTes, eunmoned the leaden of otbez 
pailin, nrho aeeepted the invitation and tvete able to foim miniitilee. 
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therefore, as "Interim Ministers,” though their meuiiieis worn 
Ministers in every sense, there being no such thing as an " interim” 
Minister recognised by the Ael. These interim Ministers ooiitiiiued 
in office until July 1937 when the Congress parties in the legislutnres 
agreed to accept offices. The real working of tiie new eoustitulion 
iu the provinces can be said to have begun only then. 

A NEW ERA. Prom July 1937, India marched ahead with the new 
constitution working in all the provinces. Though 
the Congress had failed to secure any formal undertaking about 
the non-exercise of special powers vesterl iu the Covernons, the con- 
troversy had done much to clear the point that the Coveuiors would 
not exercise these powers from day to day, but would consider these 
as reserve powers to be used on exeeptional occa.sions. The spirit 
in which the provincial constitution came to be worked was, there- 
fore, a welcome surprise to the very critics of the constitution. 
Several significant changes of a far-reaching character, howeser, 
took place after the outbreak of war iu 1939, and more particularly 
after the resignation of the Congress Minmtries in October and 
November of 1939. The following section deals with the working of 
the provincial constitution before the outbreak of war. and the 
next section refers briefly to some of the outstanding developments 
during the war period. 

2. Worhing of ihe Provincial Constitution up to the Oiithrcnh of 
War in 1939. 

The Governors appointed the Ministers not in their 
discretion but on the advioe of the leader of the 
party which commanded a majority of seats in the legislature. No- 
where did the Governor attempt to make any changes iu the names 
of Ministers submitted by the leaders, though it is possible that at 
preliminary stages of diseu-ssion, the Governors may have influenced 
the fin al choice of names. In practice, the Ministers came to be the 
nominees, not of the Governor, but of the party iu power. 

fara^^imsTEB. The leader of tlie majority party nafurally assumed 
a prominent position. lie came to be known as the 
Chief Minister or Prime Minister, though the Act dul not (><uileii(- 
plate any such office. As the leader of his party in the Legislature, 
and head of his colleagues in the Cabinet, he came to acquire a 
p<)sition of distinct superiority. In voting salaries of Ministers some 
legislatures recognised his superior position by fixing a higher salary 
for him. ' 

In the composition of the Ministries, the principle | 
of joint responsibility seems to have been borne 
in mind in all the provinces. The Congress Ministries were the most 

II.J.G.— 11 
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pronounced in their adherence to this principle, and admitted only 
those members into the Ministerial fold, who undertook to accept 
allegiance to the Congress pai’ty and to carry out its directions. The 
other Ministries could not be so homogeneous and had to admit 
members of different parties, thereby forming coalitions. 


oPMiwmmiss™ Instrument of Instructions requires the Gov- 

ernor to include “so far as practicaUe members 
«i£ important minority eommuuities.” This was interpreted by some 
I to mean tliat it was the duty of the Governor to include in his 
Ministry rejvcsentalivcs of each important community. Any insist- 
(*iiee on sucli interpretation would have caused a serious difficulty 
in .securing the principle of joint responsibility which was equally 
stressed upon by the Instrument of Instructions. Fortunately, the 
Governors did not think fit to insist on the inclusion of such repre- 
sentatives, with the result that the principle of joint responsibility 
was developed and the smooth working of the government was made 
possible. 


M^srfiSf Though the Ministers were to hold office during 

tlie pleasure of the Governor, in practice the tenure 
of the Ministers came to depend upon the confidence reposed in them 
by the legislature. No Ministry was retained after it had lost the 
confidence of the legislature, and no Ministry was dismissed unless 
tlie legislature had directly or indirectly declared its want of con- 
fidence in the Ministers.* The responsibility of the Ministers to the 
legislature had, therefore, been complete. f Even snap votes on 
demands for grants, when they went against an existing Ministry, 
Vierc interpreted by the Governors as indicating lack of confidence 
in the executive, t 


woRK^ AND^^ME^ Govemors left the allocation of work and the 
MGS. assignment of portfolios among the Ministers to 

be settled among themselves. The Governors, did 
however, exercise their right of presiding over the Councils of Minis- 
ters, and did not follow the practice of His Majesty who normally 
alwents himself from all business meetings of his Council. This, 
however, led to the institution of “informal meetings” of the ^linis- 
. tors, where the Prime Minister presided, and matters of policy were 
already decided upon, so that in formal meetings the Ministers spoke 
with a united voice before the Governor. 


*In the Central Provuiom, in .Inly 1038, the Governor, mUngon the aSvtce of hia Prime Miniater, 
c41nl for the tesignatiim n{ eome of liis mlniktciB with whom the Prime Minister had differences, and 
on their failure to ilo m, was obliged to dl«n<» them from oIBce. The Prime hllnlstcr, thereupon, 
fonnetl a nrw inlnlstry but soon lott the conddence of the leglslnlute and resigned. One,^of the dls- 
nusMd minialetf was then eolled upon to form a new Ministry. 

t ** An exception to this rule was the Brst Cabinet in Assam which had, by August 1937, been de> 
ealed in the legislature no lees than eight times and stiU did not feel called upon to resign h” Chlnta* 
Wmi and Msiani, India’s Constllutlon at W’orlc, p, S5. 

IThe till of the Ghulam Hussain Mlnistiy in Sind in 1988 and the fail of Allah Babsh Ministry 1 n 
and In IMO were hnnight about by such means. 
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secMt^ie^ absence of any legal restriction on the number 

of Ministers enabled the Provincial Ministries to 
appoint Parliamentary Secretaries to the Ministers. Their position 
was that of assistants to the Ministers whom they relieved of some 
administrative work and whom they sometimes represented in the 
legislature. Their position was analogous to that of Parliamentary 
Uuder-Seeretaries in England. They were allowed lower salaries 
than the Ministers, and their office was regarded as a stepping stone 
to a Ministership, for it offered them a training ground where they 
could pick up valuable experience, both legislative and administra- 
tive, which would stand them in good stead when they assumed inde- 
pendent control of departments. The Parliamentary Secretaries were 
all selected from the members of the party in power, so that, they 
went out of office with every change in the Ministry. 


MM*coNSTj[® Governors did not, so far as could be Itnown, 

TUTioNAn HEADS, exercisc any of their powers in their discretion or 
in their individual judgment. The Ministers, 
everywhere, paid a striking tribute to the constitutional sense which 
the Governors brought to bear on the administration. They were 
complimented on “having played the game.” The executive author- 
ity of the provinces was, therefore, fully exercised by the Mmis- 
ters.* 


KraTmcra? Provincial Legislatures were in practice, 

allowed maximum liberty to legislate -within the 
sphere assigned to them. The Governors did not use their power of 
vetoing (or withholding assent to) legislation, nor did the Gover- 
nor-General exercise his powers of withholding assent to Bills re- 
.served for his coimideration by the Govpimor. No Act was dis- 
allowed by His Majesty. Nor did the Governors avail themselves, 
of the power of is.suing Ordinances at any time in their discretion, 
or of enacting Governor’s Acts. Such Ordinances as were issued by 
them were 2JromHlgated on the advice of their Ministers and were, 
in each ease, of invaluable help to tho administration of the pro- 
vince. 

Governors also refraiupd from exercising their 
powers of restoi'atioii of grants refused or reduced 
by the Legislative Assembly.! But the charged expenditure consti- 


*In fact a section of opinion had gone to the length of blaming the CnveniorB for not having 
interfered so a? to secure the discliarge of their Kiteeial lie ^pon^ibility of **Safpfiuardini; the tegitimate 
rights of the minorities.” Tlte (lovernors who alone can silence ^uch churireSi hy denying the oxiflt^ce 
of the necessity of their Interference, aicnot in a position to speak out their minds. Sit Harry Haig 
<who WHS Governor of the United Provihees while tho Congress Party enjoyed office, said in a paper 
-read before the East Indio Association on April 20,1940: ** In dealing with gueslions raising communal 
-issues the Ministers, in my judgment, normally aeteii with impartiality and a desire to do what was 
iair. Indeed, towards the end of the time they were being seriously criticized by the Hindu Mabasa!^ 
on the grodnd that they were not being fair to the Hindus, though In fact there was no justification for 
such a oritioism.” The Asiatic llcview, July, 1940# 

tin Assam, the Governor exercised this power of restoration so os to maintain the system of 
Divisional Commissioners. 
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tilted by far the greatest stumbling block in the way of ensuring 
control of the legislature over provincial finances. 

The working of the provincial constitution was 
CONSTITUTION. satisfactory in most respects. It showed that by 
developing conventions and understandings capable of being enforc- 
ed by strong public opinion organised through political parties, it 
was possible to derive the “substance of independence” in the pro- 
, Vinces even from the present constitution. If the true test of a con- 
1 stitution lies not in its theoretical perfection but in its smooth work- 
ing, tlw proviueial part of the constitution could then be pronounc- 
ed a success. The indelible impression left on the mind by the 
working of the provincial constitution was that Responsible Govern- 
ment in the provinces was realised in a very large measure. 


ACHIEVEMENTS 
OF POPUL.UI 
MINISTRIES. 


This was also evident from the vigorous activity 
with which popular ministries were able to launch 


ambitious programmes of legislative and adminis- 
trative reform in order to re-eonstruct the economic and social life 


of their provinces. Though in most of the provinces this activity 
suffered a setback after the resignation of the Congress ministries, 
there is no doubt as to the immense enthusiasm with which 
a new life was infused in the administrative machinery,, 
during their term of office. The evils of red-tapism were partially 
remedied by personal attention on the part of ministers and the 
Services were called upon to show greater courtesy and sympathy 
in dealing with the public and to accustom themselves to “a rapid 
response to public grievances, a new spirit of enterprise and drive, 
and a courage to experiment and to take measures from which Gov- 
ernments under the previous constitution would have shmmk.”* As. 
a preliminary step to the introduction of various reforms. Provincial 
Governments appointed a number of expert committees to review 
different problems and make suitable suggestions for legislative and 
administrative action. These committees covered a variety of topics 
and their recommendations formed the basis of Government mea- 


sures. Among the most important reforms carried out by popular 
ministries may be mentioned the following: — t 

1. Education: Extension of primary education, literacy cam- 
paigns among adults, starting of technical institutions, attention to 
physical training, etc. 

2. Agriculhire: Liberal policy of suspensions and remissions 
of land revenue. Tenancy legislation. Rural Debt Relief, Regulation 
of money-lending, Improved marketing of agricultural produce. 
Irrigation programmes, Aid to cottage industries, etc. 


*Stt iUtnf nUg I papet on " The United Piov Isee* snd the New Constitution, ” Asletlc Review 
Sttljr ICM. 

Ttfae lilt it not comptehnulve and U more an abetraot ot tendenoiei throughout India than a. 
■unnary of Oie aeblevementi ot any particular Govemment. 
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3. Rural Developinent : Provision of drinkin*? water in the 
villages, Extension of medical facilities, Road development, etc. 

4. Social Reform: Prohibition, Temple Entry Legislation, 
Removal of miscellaneous disabilities suECered by the Mijliedulecl 
Castes, etc. 

5. Industries: Industrial and Economic Surveys, Increase in 
wages of labour, Legislation for Settlement of Industrial Dis- 
putes, etc. 

6. Local Self-Government : Abolition of nominations in muni- 
cipalities and local boards, Recomstruction of village panehayals etc. 

BSTiftWTO OF THE rcforms were long over-due and 

ACHIEVEMENTS. werc therefore universally welcomed, though some 
of them naturally aroused opposition from vested 
interests. Unfortunately, a few gave rise to vigorous opposition as 
they were alleged to affect a particular community or interest. 
Among these may be mentioned the Prohibition programme of the 
Bombay Government, the Bombay Industrial Disputes Act, the 
Tenancy Legislation in the United Provinces, the Calcutta Munici- 
pal Amendment Bill and the Bengal Secondary Education Bill. 
Apart from the intrinsic merits of the programmes of provincial 
ministries, the point of constitutional interest that emerges is that 
the new ministers found ample opportunities to redeem their pledges 
to the electorate. In fact, the Congress ministries forgot their ori- 
ginal object of accepting ofiSees to ‘wreck’ the constitution and were 
the most enthusiastic in working it. Perhaps, the reality of the 
transfer of power was a surprise to them. As Sir Harry Haig has 
put it, “There is reason to think that the Congress also could not 
bring themselves to believe that so much power was really being 
transferred.” 

B™ro^rai.E Jiowever, mean that the Ministers 

covEUNMENT. were all-powerful in the provinces. In the first 
place, the very forbearance of the Governor from 
the exercise of powers vested in him was based on a tacit understand- 
ing which could not survive a definite or radical difference of out- 
look between the Governor and his Ministers. This was a conscious 
•or unconscious check on the popular Ministries who, had naturally to 
forego all radical measures, in order to continue their good relations 
with the Governor. Secondly, the Ministries found it extremely 
difficult to work tlie constitution in a progressive spirit so long as 
the financial resources of the province were restricted to the levy 
of taxes allowed to them by the Government of India Act, 3935, 
and so long, further, as about one-fifth of the total revenues were 
required to meet expenditure which was charged on the revenues of 
the province. Their programmes had, therefore, to be severely 
curtailed. The other restrictions on Responsible Government in the 
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provinces were the result of provisions governing the relations 
between the Centre and the provinces. These are analysed in the 
section on Provincial Autonomy. 

3. War and the Provineial Constitution 

iNTHODOCTORY. After the outhreali of war in September 1930, the 
working of the new constitution was vitally 
affected in various directions; while it had to be indefinitely sus- 
pended in some, it was substantially modified in practice in others. 
The enthusiasm with which the new constitution was pronounced a 
practical success received a setback. The smooth working of the 
constitution in the Provinces in the first two years was proved to 
have been foiuided on the existence of certain temporary factors, 
the gradual disappearance of which, during the war period, altered 
the spirit of the constitution. The main developments in this 
respect may be briefly indicated. 

™ ^ declaration of war by Great Britai n against 

Germany was followed by a similar declaration 
on behalf of India, without securing the consent of the people or of 
their representatives in the legislatures. This caused a sense of 
resentment in the country as it brought out the essential difference 
in the position of the Dominions which were given the option to 
decide their own foreign policy and that of India whose consent vias 
taken for granted. The Congress party, being the largest political 
party and controlling eight provincial ministries, protested against 
this treatment as it found itself in an anomalous position. It could 
see that its own members, in their capacity as Ministers, would be 
called upon to give direct assistance in the prosecution of the war 
in the declaration of which, and in the settlement of whose aims, it 
had no voice. Moreover, in view of the Government of India Amend- 
ment Act of September 1939, the Central Government, still responsible 
to the Secretary of State and to British Parliament, was given powers, 
during the emergency connected with the war, to issue directions to- 
a Province as to the manner in which its executive authority was to 
be exercised and to appoint its own officers with right to control 
Provincial matters. By the Defence of India Act, 1939, the Gov- 
ernment of India assumed comprehensive powers of making rules- 
“for the defence of British India, the public safety, the maintenance 
of public order or the efficient prosecution of war or for maintaining 
suppli^ and services essential to the life of the commimity.” Under 
such circumstances, the role of the Provincial Ministers was bound 
to be definitely subordinate, as they would have to submit themselves 
to an almost indefinite degree of control from above. The Oongress 
party, therefore, asked for a clear statement of the war aims of the 
Britii^, with special reference to India. And finding, ihe reply 
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given on behalf of the British Government unsatisfactory, it called 
upon the Ministers to resign their offices. 

coN^iTOT?WAi< Congress Ministries accordingly resigned in 

^“rotoiots provinces on an issue which was not (lircclly 

connected with provincial administration, hlvcciit 
in Assam, where the Governor was able to form an aUfpnutivc 
ministry claiming to command a majority in the legislature, the 
Governors in these provinces were compelled to declare a failure of 
constitutional machinery and issued Proclamations under Section !):} 
of the Government of India Act, 19S5, which makcH the following 
provision in case of such an emergency. 

raSav^TioN. Governor of a province is 

satisfied that a situation ha.s arisen in Tyhich the 
government of the province cannot be carried on in accordance ’«i1h 
the provisions of the Government of India Act, 1935, he may, acling 
in Ms discretion, issue a Proclamation and thereby declare that his 
functions shall, to such extent as he may specify in the Proclama- 
tion, be exercised by him in his discretion and assume to himself 
all or any of the powers of any provincial body or authority except 
those of a High Court. Such a Proclamation can be issued by the 
Governor only with the concurrence of the Governor-General, and 
must be eommimieated forthwith to the Secretary of State and shall 
he laid before each house of Parliament. 

ITS DURATION. Sueh g, Proclamation may be revoked or varied 
by a subsequent Proclamation and shall cease to 
operate at the expiration of six months; but the two houses of Par- 
liament can, by passing Resolutions approving the continuance in 
force of such Proclamation, extend its life, by a period of twelve 
months at a time, to a maximum period of three years. The lan- 
guage of the Act would give the impression tliat such a Proclamation 
might be in force for a little less than three years and then if with- 
drawn for some time, it might again be in force for another lease of 
three years, and so on. If the Governor assumes to himself any 
powers of the Provincial Legislature, any laws made by him shall, 
subject to the terms thereof, continue to have effect until two years 
have elapsed from the date on which the Proclamation ceases to 
have effect, unless sooner repealed or re-enacted by Act of the Pro- 
vincial Legislature. 

CONCLUSION. These provisions giving to the Governor complete 
control over the government of the province were 
intended to be in the nature of re.serve powers. Ironically enough, 
only two and a half years after the inauguration of the constitution 
these powers had to be resorted to by the Governors in seven out 
of eleven provinces. That a Constitution should envisage, and make, 
provision for, its complete breakdown is an interesting feature of the 
Government of India Act, 1935. 
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Mfliniiiistralion in the Provinces s^ovcriied 
imdiT Section 93 was carried on by tbe Governors 
in thfir fliicril'on. In idaee o£ responsible ministers, they 
appointed in their di-seretiou, a few senior members of the 
Indian f'i’.il Hervii'c who were styled as Advisers and put in eliarfve 
of a. few departments each. The Lepfislatures were suspended 
and th(‘ ffovernors assumed and exercised full powers of lejis- 
latiou, levying taxation, authorizing expenditure, etc., subject, of 
course, to tlie eoidrol of the Governor-General. There was not the 
slightest trae(‘ of popular control and the rule of ofPfjials wns 
fully restored. Though the Proclamations suspending constitutional 
machinery were originally issued in the autumn of 1939 and would 
have expired at the end of six months, their life was repeatedly 
extended^ by annual Resolutions passed by Parliament. But, as 
even this could not be done for more than three years, Parliament 
passed an Ameiuling Act in October 1942 by which these Pro- 
elamalioji.s were allowed to continue in. force “till the expiration of 
twelve months after the end of the war period.” Thus, the Gover- 
nors in these provinces were given a free hand for an almost 
indefinite period. 

onlisrTN.w.F.p. however, be noted that the Proclamations 

issued in Orissa and the North-West Frontier Pro- 
vince were withdrawn, as the Governors there were able 
to induce non-Cougress groups in the legislatures to combine and 
form coalition ministries. This w^ made possible partly by a split 
in the ranks of the Congress party in the Orissa legislature but main- 
ly by the imprisonment of Congress members of the legislature for 
political olfenoes. Both in Orissa and in the N.W.F.P., open pro- 
tests by the Congress leaders were made, challenging the consti- 
tutional propriety of the action of the Governor in upholding a 
riiinistry which could only show a majority by keeping some of the 
members of the legislature in jail. It was even urged that the ap- 
poirdnu'nt of such Coalition Ministries which did not command a 
|htable majority in the legislature appeared to violate the letter, no 
dess than the spirit, of the Instrument of Instructions issued to the 
Governor. 

WITH provinces where popular ministries 

Iministeks. re.spoiisiblc lo the legislature functioned with- 

out a break, the relations between the Governor and 
%is ministers underwent a substantial change. This is borne 
jOiit by two events — the dismissal of the Sind Premier in October 
ni>42, and the resignation of the Bengal Premier in March 1943. The 
i,nroumstanees under which these were brought about and the 'Consti- 
tutional issues involved may be briefly indicated. 
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Tfim^msMissAL It appears that sometime in September 1942, the 

pRBMiBH. late Mr. Allah Baksh, Prime Minister o£ Sind, 

wrote a letter to the Viceroy, renouncing the titles 
conferred on him and making a number of charges against the British 
Oovernment with regard to their policy towards India. Thereupon, 
he received the following reply from the Viceroy. 

“I have read your letter regarding the honours that have been 
•conferred on you and I observe with regret the precipitate and dis- 
courteous way in which you have released it to the Press. I cannot 
accept the suggestions you make in this letter which you must well 
know are without any foundation. His Excellency the Governor 
will communicate to you regarding the effect on your present position 
of the decision 'undertaken.” (Italics not in the original.) 

On 10th October, 1942, Mr. Allah Baksh was dismissed from 
his office of Premier by the Governor on the ground that he no longer 
•enjoyed the latter’s confidence. The dismissal of Mr. Allah Baksh 
■created a precedent that a Prime Minister who had not lost the 
confidence of the legislature was removed from office by the Governor ; 
.and in view of the Governor-General’s letter, it was also presumed 
that the dismissal was the ‘efEeet’ of the ‘decision taken’ by the 
■Governor-General. The first violated the principle of ministerial 
responsibility to the legislature and the other showed the subordina- 
tion of the Provincial Governments to the Central even in the most 
vital matters. It may at once be admitted that according to the 
■provisions of the Constitution Act, the ministers are to remain in 
office during the pleasure of the Governor in his discretion and that 
in all matters in which the Governor is required to act in his dis- 
cretion, he is subject to the control of the Governor-General. Thus, 
in acting as they did, both the Governor and the Governor-General 
•were perfectly within their legal rights. But such a narrow inter- 
pretation of the constitution would not be in consonance with the 
.spirit of the Instrument of Instructions to the Governor, and would 
be wholly at variance with the practice in the Dominions.* It has 
been pointed out that the renunciation of his titles affected the 
validity of Mr. Allah Baksh ’s oath of allegiance to the Crown; but 
it is unlikely that such an important decision could have been taken 
on a purely formal matter. 

resignation by Mr. Fazlul Huq of his post of 
rHBMiER. Prime Minister of Bengal, in March 194;i, was 

brought about in this way. Mr. Huq had made a 
statement in the Legislative Assembly expressing his -willingness to 
resign his post in favour of the formation of an all-parties Cabinet. 
He had also conveyed- the same in a letter to the Governor. The 

^ .'**i*hecompaTimQwiUithepoB}tlonin the Dominions is rcle\Antinso far as it was contended 
3»y Uie Secretory of State that India enjoyed **Do^n{on Status in action,” 
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Governor, therefore, called him and asked him to submit his resigna- 
tion. “Mr. Huq explained that what he meant was that he was pre- 
pared to resign if the Governor thought that he (the Governor) was 
in a position to form an all-parties Oabinet, and added that as at 
present there was no possibility of the formation of any such Cabinet 
the question of his resignation did not arise. H. E. said that unless 
Mr. Iluq tendered Ins resignation he could not ask the party leaders 
to form an all-pai-ty Cabinet and therefore it was necessary that he 
should resign. ' II. E. assured him that he would not use the resigna- 
tion letter unless it was absolutely necessary and that it would remain 
a.s a document only for the piirposc of showing it to party leaders 
if necessary. II. E. further asked him to keep the matter a secret 
saying that he himself would also keep it as a secret. Upon this 
he agreed to resign. Almost immediately, H. E. placed before him 
a typed letter purporting to be written by him to the Governor 
resigning from the Cabinet. .. .At 10 o’eloek, the same evening, 
he received a letter from Government House informing him that his 
resignation had been accepted.”* 

The eon-stitutional issues involved in the above were briefly these. 
The Governor demanded the resignation of his Prime Minister even 
when he ‘continued to command a majority in the legislature; a 
typed letter of resignation was kept ready at the Governor’s resi- 
dence for the Prime Minister’s signature; and though the Governor 
required the formal resignation of Mr.' Huq only in order to facili- 
tate the formation of an all-parties Cabinet, he accepted the resig- 
nation even though he was unable to form an alternative ministry. 
In fact, he had to issue a Proclamation declaring a failure of con- 
stitutional machinery and was compelled to carry on the whole 
administration in his discretion for several weeks at the end of which 
he ultimately succeeded in forming a ministry. 

Even in day to day administration, ' the authority 
covEHNon. of the ministers was affected. In at least one 

province, statements on the floor of the legislature 
were made by responsible ministers to the effect that in several 
matters, the Governor had over-ridden their wishes and had depend- 
ed on the advice of a section of permanent officials. It is difficult 
to know bow far this represented a general trend observable in all 
provinces. Pvirlher, the Special Responsibilities of the Governors, 
which were supposed to have been ‘sterilised’ by the Assurances 
Controversy of 1937, appeared to be coming into their own. The 
Governor of Sind, in exorcise of Ins Special Responsibility 
of '* securing the proper administration of the Lloyd Barrage 
and Canals Scheme” issued revised rates of land revenue on Barrage 
lands. 


•MoCcm nevhw, Utty 1848, p. 880. 
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iNTBH- The Provincial Ministers suifered a further 
loss of power due to the exercise by the Central 
Government of their emergency powers, in connection, with the 
enforcement of the Defence of India Buies. Such powers wore 
exercised sometimes without the consent or Imowlcdge of responsible 
ministers in charge of law and order. The constitutional relations 
between the Provinces and the Centre, and the conseqiieut limita- 
tions on the authority of Provincial Ministers, are bro\ight out in the 
following two sections on Provincial Autonomy. 


4. Provincial Autonomy 

TWO MEANINGS. Thc expression “Provincial Autonomy” is freely 
used in relation to the provincial part of the new 
constitution. But in popular usage the term conveys two meanings, 
not often hept distinct. It may mean either that the provinces are 
broadly free from control by the Government of India and are, in 
that sense, independent or autonomous; or that the government of 
the province is responsible to the people through their representatives 
in the legislature. 


TOE^opEB Iji itg proper sense. Provincial Autonomy means 
freedom from central control, the institution of a 
form of government “whereby each of the Governors’ Provinces will 
possess an Executive and a Legislature having exclusive authority 
within the Province in a precisely defined sphere, and in that ex- 
clusively provincial sphere broadly free from control by the Central 
Government and Legislature.”* This, according to the Joint Par- 
liamentary Committee, is “the essence of Provincial Autonomy.” . 
This meaning of the term leaves unsettled the manner in which this 
exclusive authority of the province is to be exercised; it does not 
imply that the Executive of the Province will necessarily be respon- 
sible to the Legislature. A government of a province free from 
central control, but not responsible to any legislature or other body 
in the province may also, according to this, constitute Provincial 
Autonomy. 


NECESSITY OF 
DISTINCTION. 


In India, Provincial Autonomy is popularly iden- 
tified with Responsible Government and the strict 


meaning of the term is often not borne in mind. It must be recog- 
nised that the xise of the expression should not lump together these 
two different requirements which may not necessarily exist side by 
side. The one refers to relations between the provinces and the 
Centre, while the other conveys the ideh of self-government. There 


is no doubt that before Responsible Government can. become real 


in a province, the control of provincial affairs by the Centre should ( 
cease ; .^very case of Central interference will be a breach in the j 


*J, C. Bcpoitj p. 20* 
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principle of self-government in the province; to that extent, Pro- 
vincial Autonomy is a condition precedent to the establishment of 
Ucsponsible Government, hut there may be Provincial Autonomy and 
yet no Ee&ponsiblc Government. 


' ft. How far has Provincial Autonomy been Introduced in India? 

The ^piestion of autonomy of the provinces must chiefly relate 
to their relations with the Centre and resolve itself into the query, 
how far are the provinces free from Central control in provincial 
affairs f 


NEW sMus OF tiiq present constitution of India is based on 

THE PH VINCES. fg^gral principle', and confers a new status on 

the provinces which were hitherto, mere agents of 
‘the Government of India. The legislative, financial and administra- 
tive powers of the provinces are no longer derived from the omnipo- 
tenee of a Central Government, bnt are specifically laid down in an 
Act of Parliament which also prescribes the powers of the Central 
Government. This at once gives to the provinces a higher constitu- 
tional status which, as mere administrative units, they have hitherto 
lacked. In so far as the Act of 1935 provides for a field of exclusive 
jnrisdietion of the Provincial Executive and Legislature, it marks a 
distinct improvement in the position of the provinces. But their 
autonomy is subject to several limitations. 

iN^scOTE™^ J’iVsfZy, the scope of Provincial legislation is not 
LEGISLATION. striotly cxclusive. Even on matters included in 
the Provincial Legislative List, the Federal Legis- 
lature can pass laws if the Governoi’-General issues a Proclamation 
of Emergency. With regard to matters included in the Concurrent 
Legislative List, the Federal Law prevails in case there is a conflict- 
ing Provincial Law, and the latter can prevail over the Federal Law 
only witli the assent of the Governor-General or His Majesty. There 
are thus no rigidly marked boundaries separating the Provincial 
Hihcrc from the Federal, so as to exclude all possibilities of encroach- 
ment by the latter. 


okneSal?' Secondly, with regard to introduction of several 
L^SisLAT^N Amendments in the Provincial 

Legislature, the previous sanction of the Governor- 
tloneral is necessarj'.* Bills duly passed by the Provincial Legislature 
may be reserved for the consideration of the Governor-General who 
may either aasent to the Bill, or withhold assent, or reserve it for the 
s-iguification of His Majesty’s pleasure thereon, or return the Bill 
for reconsideration by the provincial legislature. 


*a*« Chaplet IX. 
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Thirdly, whenever a Governor of tlie province acts 

X'ili<O*UiNOA011jAX A 1* > 

TOTHBGOVEHNOR- 111 liis discretion or exercises Ins nidivulual jiidi;- 
GENEHAL. ment, lie is subject to the control of the Governor- 

General. This is so wide and sweeping a reserve of power in the 
hands of the Governor-General that it may place the whole of the 
legislative, financial and adminisU-ative machinery in the hands of 
the Governor-General. The Governor whilo withholding assent to 
legislation, issuing Ordinances in his discretion or individual .iudg- 
nient, enacting Governor’s Acts, oxci*cising Special Eesponsibilities, 
restoring grants ngt sanctioned by the Legislature, etc., is subject to 
the control of the Governor-General. 


nmiSra^s. Fourthly, the executive authority of every pro- 
vince is to be so exercised as not to impede or 
prejudice the exercise of authority of the Federation ; and for secur- 
ing this, the Federation may give necessary directions to a province. 
Such directions may be issued in particular to carry into execution 
an Act of the Federal Legislature and to construct and maintain 
means of communication declared to be of military importance. And 
if it appears .to the Governor-General that in any province effect 
has not been given to any directions so given, the Governor-General 
acting in his discretion, may issue necessary orders to the Governor 
of the province. '' 

Fifthly, the Governor-General, acting in his dis- 
cretion, may at any time issue orders to the Gover- 
nor of a province as to the manner in which the 
executive authority of the province is to be exercised for the purpose 
of preventing any grave menace to the peace or tranquillity of India, 
or any part thereof.'* 

Sixthly, the Governor-Generol may direct the 
Governor of any province to discharge as his agent, 
such functions in relation to tribal areas a-, may 
be specified. If, in any particular ease, it appears to the Governor- 
General necessary, he may direct the Governor of iiny province to 
discharge as his agent such functions in relation to defence, external 
affairs, or ecclesiastical affaim as may be specified in the direction. 

And lastly, an amendment of llie Government of 
India Act, 1935, carried in 1939, conferred on the 
Central Government additional powers. It has already been noted 
above that the Central Legislature can pass laws on matters included 
in the Provincial Legislative List, if a Proclamation of Emergency 


GOVBHNOR- 

GENERAL'S 

SEECTAE 

DIRECTION. 


GOVERNOR .AS 
AGKNT OF THE 
GOVERNOR- 
GENERAL. 


B»tEHGF.NCy 

EHOVISIONS. 


*This po^er actually exercised by the GDveninr>General In 1088 to pTe\ent the release of 
political prisoners by the then Congress Ministries ol the United FrovinceSt and Bihar. But due to the 
tendering of resignation by the Ministries ooncemed, the Issue \vbs compromised and the resignations 
of the Ministries 'withdrawn. 
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is issued by the Governor-General. There -was, however, no provision 
for the Central Government to carry out those laws in the provinces 
through their own officials. The amendment of 1939 therefore, 
nuUiorised the Central Government during the emergency connected 
■with the war to give directions to a Province as to the manner in 
which its executive authority is to be exercised and also to appoint 
its own officers to deal with respect to Provincial matters. By the 
Defence of India Act, 3939, the Central Government assumed full 
I)owprs to make the necessary rules for securing the defence of Bri- 
lisli India, the public safety, the maintenance of public order or the 
efficient prosecution of war or for maintaining supplies and services 
■essential to the life of the community. In exercise of these wide 
powers, various rules, popularly known as the Defence of India 
Kule.s, were issued from time to time and enforced sometimes with- 
out the consent or knowledge of the popular ministries in the Pro- 
vinces. 

!s?gn?fic%^™^of foregoing limitations were thus vital en- 
THE limitations, ■croachments on Provindk! Autonomy and were 
couched in such vague and elastic terms that they 
could yield any meaning convenient to the Centre. Provincial 
Autonomy, in the strict sense of the word, was not granted by the 
constitution. These limitations on Provincial Autonomy are depre- 
cated on the ground that each of them constitutes a hindrance to 
the development of Eesponsible Government in the provinces. It is 
true that so long as the provinces are not free from central control, 
no Government of the province can he free to act in accordance with 
the wishes of the legislature. The position^ is all the more imsatis- 
faetory because the present Central Government continues to be 
‘‘irresponsible” and any interference from it is, therefore, regarded 
as anti-democratic. 

PBov^mLiSM. however, be thought that Provincial 

Autonomy, in this sense, is necessarily an ideal. 
So long as the introduction of federal principles is not necessitated 
by the accession of the States, a unitary government exorcising firm 
control over the provinces so as to prevent the growth of regional,’ 
patriotism may be welcomed. Events during the last few years have 
served to bring out the inherent dangers of the growth of provincial 
separnlisin. Popular ministries, in order to please their electorate, 
have not hesitated to inflict incalculable harm on the people of other 
provinces by persisting in narrow selfish policies. The makin g of 
stringent rules to reserve posts in the Provincial administration for 
those who are domiciled in the Province, the prohibition and lieens- 
“8 of exports of food supplies outside provincial boundaries .and the 
dehlmrate pursuit of policies so as to benefit the people of their own 
province even if it means starvation and death for others, have 
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given a rude shock to all those who have the general interests of 
India at heart. Excessive provincialism can be a greater evil than 
over-centralisation of administration. 

.6. PoUtical Parties and the Problem of Minorities 
k^ed Fon^p oLi- It ia a well-known principle that the smooth work- 
ing of Pai'liamentary Government is dependent on 
the presence of a few well-organised •political parties. The, singular 
lack of such parlies in India is regarded by many as a chief stumbling 
block in the way of India’s eon-stitutionnl dcvolopmenl. The working 
of the Provincial con.stitution has demonstrated the truth of this 
remark beyond all possibility of doubt. The future of Responsible 
Government in the provinces has been seriously challenged hy the 
persistent lack of political parties and by the consequent emergence 
of the problem of communal minorities. A. brief account of the exist- 
ing ‘political’ parties is, therefore, given below. 

I. SURVEY OF PARTY SYSTEM IN INDIA 
{o) The Indian National Congress 

PABTY?™^ Even a casual glance at the existing party struc- 
ture in India would show that easily the most 
popular and the most influential party is the Indian National Con- 
gress. It is not, however, strictly comparable to political parties 
found in the legislatures of western democratic countries. While the 
latter are formed for the express purpose of controlling administra- 
tion through their strength in the legislfiture and usually have defl- 
nite vie^vs on questions of economic and social reform, the Congress 
is a body aiming at a natioml representation of the desire for self- 
government, adopting a parliamentary career only when it is 
conducive to its main object. The main characteristics of the Con- 
gress party can be brought out by the following sketch of its origin 
and growth. 

Founded in 1885 by a retired European Civil 
servant, Mr. Allan Octavian Hume, the Congress 
began its career as a loyalist moderate organisation with the follow- 
ing three main objects; — (1) the fusion into one national whole of 
all the different and discordant elements that constitute the popula- 
tion of India; (2) the gradual regeneration, along all lines, mental 
moral, social and political of the nation thus evolved; and (3) the 
consolidalion of union between England and India by securing the 
modification of such of the conditions as may be unjust or injurious 
to the latter country. For a long time, the activities of the Congress 
were confined to organising an annual meeting for discussing specific 
grievances and passing Resolutions thereon. Though the growth oft 
political consciousness in the country was soon reflected in the rise of 
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an extremist section in the Congress in the beginning of the present 
century, the moderate elements ultimately prevailed and succeeded 
in maintaining the general attitude of loyalty to Government. Even 
as late as 1914, after the outbreak of the last Great War, the Con- 
gress at its session held at Madras passed a Resolution of unswerving 
loyalty to and confidence in Government. The Governor of Madras, 
who allencled the sessions was cheered by the delegates as he entered. 

hkvolutionaky. I’lie Congre.ss, however, underwent a change in its. 

outlook during tlie later years of the last Great War, 
and the manner in which the Indian problem was handled by tbs' 
Ilritisli Government in the post-war years hastened this change. 
When the Reforms of 1919 fell far short of the expectations of tho 
Congress party, it became suspicious of the hona fides of the British,, 
(lemaiided early fulfilment of past promises, widened its contacts ao- 
as to become a mass organisation and eschewed all moderate elements, 
from within its ranks. Under the newly acquired radical leadership 
of Mahatma Gandhi who had evolved a new technique of passive? 
resistance for the redress of political grievances, the Congress started! 
in 1920 a country-wide movement of ‘non-violent non-co-operation’ 
for the attainment of self-government or ‘swaraj’. Since then, the 
Congress has become a more and more aggressive body, with the 
declared object of achieving full independence, by means, which! 
though non-violent, have, at intervals, been frankly unconstitntionaT- 
The history of the Congress during the last quarter of a century 
has been so closely inter-connected with the story of India’s consti- 
tutional development, that some account of its activities has already 
been given in the Introductory Chapter of this book. Here, it will be 
enough to indicate its main features as a political party. 

MON-coMMUNAU. Being a body struggling for national independencei. 

the Congress has, from the beginning, been a 
strictly nou-commuual organisation. It has not only admitted mem- 
bers without any re.strietion, but has had its Presidents and other 
leaders drawm from all communities and sections. Since, however, 
a large iiimihcr of its members and leaders have been drawn from 
the majority community, it has been criticised as a Pro-Hindu organ- 
isation. AVhlle it still continues to have a large number of members 
of different eomimmities, its hold over the Muslim community has 
diminislied due to the rise of the Muslim League. 

organisation of the Congress is based on de- 
. moeratic principles. All its bodies in the Taluka, 

District and Province are elective. So is the All-India Congress 
Committee, as also the office of the President. The Workipg Com- 
mittee which together with the President constitutes the executive, 
is, however, nominated by the President, subject to the approval of 
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the All-India Congress Comniittee. Since 1920, the Congress, has, 
however, been, under the personal influence of Mahatma Gandhi, 
Due to his saintly qualities, his power of moral persuasion and his 
knowledge of the principles of satyagraha, his hold over the Con- 
gress has been firm and almost continuous. Ilis influence is so gene- 
ral and certain that he has often been regarded by the critics of the 
Congress, as its dictator or super-President. The vigour with which 
he and some of his trusted lieutenants have sometimes acted in the 
name of maintenance of discipline and unity has unfortunately led 
to an unjiustified impression that the Congress, though dcmoeratic 
in form, is dictatorial in its method.s. 

MOTLEY-CROWD? anxiety to achieve its main goal of political 

independence, the Congress has admitted membert 
who betray the widest possible diversity in their economic aud social 
views and are held together only by a. temporary bond of opposition 
to British rule.* While such a combination of strange bed-fellows 
may be a source of strengCi to the Congress in its political struggle, 
it ip, a fatal flaw in its career as a Parliamentary party. 

I 

SUMMARY. y2ie Congress is thus a unique organisation. Being 

pi'imarily a body of nationalists bent upon secur* 
ing self-government in the shortest possible time, by methods, con- 
stitutional if possible and unconstitutional if necessary, it is essen- 
tially non-communal in its outlook and is not committed to any 
definite economic programme though it has had a vague sympathy 
with the masses. It has functioned as an Opposition for several years 
in the Central as well as Provincial Legislatures, as also controlled 
eight out of eleven ministries in the provinces after the introduction 
of the new constitution in 1937. 


(/>) The Muslim League 

eauly'caSeer. Muslim League is, next to the Indian National 

Congress, the mast powerful party both in respect 
of the general influence it exercises over the political situation in. 
the country, and the number of members it controls in the Provincial 
Legislatures. The importance of the Muslim League is, however, 
of very recent origin. Thoxigh founded as early as 1906, with the 
object of safeguariiing the rights of the Muslim community in the 
matter of securing a proper share in the services and due representa- 
tion in the legislatures, its growth in the early stages was held up 
by internal difference.s aud by the existence of rival organisations. 


* “ It is a rallretinn of almost cvriy eoocpimbif laterrst and type of pcraonolilv. It incted^ 
mtlllonaiica, ndll-woikns, landlords, peasants, sainla, gangsters, giotcjmrs. exports In 
adaits, parcWiiJlists, liberals, anarchiats, communist;, awctiia. faimtliwl Muslinu, andtamiitURU^; 
and its ItabiUty is a large supply «£ visioimnes,’*— George Schuster and Guy Wint, India and Demo* 
eracy, pp* 106-69* " 
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During the last few years, the development of the 
League has been little short of phenomenal. Though 
not the sole, it is easily the most influential organisation of the 
Muslims. Among the causes which have contributed to its growth, 
the following deserve special mention. Since the adoption of sepa- 
rate electorates in. 1909, there has been a marked intensification of Ihe 
comm^inal spirit which has received added impetus from the impend- 
ing transfer of power to Indians. The Muslim community being in a 
minority is naturally apprehensive of its future and its experience 
of the new constitution in the provinces, where in spite of all the 
concessions it had secured in the Communal Award, it could not 
acquire any influential share in administration, has confirmed its 
fears. The strong and astute leadership provided by the President 
of the League, Mr. M. A. Jinnah, who formerly a pi’ominent member 
of the Congress is now its bitterest critie, has done much to enforce 
discipline and unity in its ranks. And lastly, the repeated assurances 
given by the British authorities regarding their “due fulfilment of 
obligations” to minority communities have, in the opinion of some, 
put the League in the position of threatening to hold up all progress 
unless its demands are conceded in full. 

ITS OUTLOOK. Though, like the Congress, the League disapproves 
of the present policy of the British towards India 
and believes in Indian independence, it has been, almost entirely, 
preoccupied with the safeguarding of the position of the community 
it represents. While most of its earlier demands for constitutional 
safeguards for minorities were conceded by the Communal Award, 
it has recently taken an altogether new stand by asserting that the 
Muslims are not a mere minority community, hut a separate nation, 
quite distinct from the Hindus. Hence, it rejects any scheme of a 
common Central Government for the whole of India and demands 
that Provinces which have a majority of Muslim population may 
be given option to keep out or form a different Union, if they so 
desire. This demand for “Pakistan” has given an enormous tactical 
advantage to the League which has, so far, resisted all offers of 
compromise on this issue. 

Tio^MimsTiuEs' increasing popularity of the League among 
the Muslims enabled it to acquire influence over 
MusUhi members in the different Provincial Legislatures and the 
recent elections to the Central and Provincial Legislatures in 1945- 
4fi have shown that its hold over the electorate is now much stronger 
than it was at any other time. 

(e) The Sindu Maha Sabha 

The Hindu Maha Sabha is an All-India organisa- 
tion of the Hindus, founded about the sflme time 
M the Muslim League, with the object of safeguarding the political 
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rights of the Hindus including Buddhists, Sikhs and Jains. Like the 
League, it is a frankly communal organisation. Though it has adopted 
the goal of independence for India, it has not, so far, launched any 
movement of an unconstitutional nature. It has, instead, concen- 
trated on vindicating the rights of the Hindus and on exposing the 
claims of the Muslims as grossly exaggerated. It is not prepared 
to concede any statutory political rigiits to the Muslims beyond those 
that ai’e recognised for minorities by international practice, it fur- 
ther asks that the minority rights claimed by tlic Muslims should nNo 
be conceded to the Hindus in those provinces where the latter happen 
to be in a minority. The Habha has, therefore, criticised the Coin- 
muual Award as being glaringly partial to the Muslims and has 
opposed the demand for Pakistan as being anti-national. 

The Hindu Maha Sabha does not control any large section of 
members in the Provincial Legislatures, since most of the seats in 
the General Constituencies were captured by the Congress. During 
the last few years, the advance made by the Muslim League lias 
thrown the majority community on the defensive, and has, there- 
fore, led to an increase in the strength of the Maha Sabha which 
has rejected the policy of non violence adopted by the Congress and 
recommended a programme of rapid military training to the Hindus. 

(d) The National Liberal Federation 

National Liberal Federation is a small, non- 
communal body, composed mainly of elderly states- 
men, enjoying lucrative practice in liberal professions or command- 
ing responsible positions in business. It owes its origin to a breach 
between the moderate and extremist sections of the Indian National 
Congress in 1918, and has, since then, been the rallying point of 
all those who believe in the value of British connection and in the 
'inevitability of gradualness’. It regards Dominion Status as the 
goal of India's political development and believes in its attainment 
by peaceful and constitutional means. While it disapproves of the 
policy of the British in withholding real power for so long, it eriti-. 
cises the Congress for holding yp progress by being too much in a 
hurry. Though representative of a distinct trend of opinion in 
India, and commanding the services of some of the best brains avail- 
able in the country, the Party has failed to achieve any significant 
measure of popularity and plays no important part in the Central 
and Provincial Legislatures. 

(e) The Other Parties 

AKrn Besides the All-India parties mentioned above, 
BEGioNAL GHOurs. there are numerous parties and groups formed in 
A the different provinces. These are based largely 

on personal, sectional or regional considerations and are, usually, too 
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small and fragile. The only Provincial parties which can he said 
to have some kind of an economic or social programme of their own 
and which have been able to exercise a significant infiuence on Pro- 
vincial administration are the Unionist Party in the Punjab and the 
Proja Party, since broken up into sections, in Bengal. Both these 
parties have, however, suffered a heavy defeat at the recent elections' 
held in 1946. Mention may be made of the appearance of the Com- 
munist Party, the Radical Democratic Party and the Scheduled 
t!a.stes Federation which have a dearer idea of the economic and 
social tasks ahead but which are not able to get much popular sup- 
port due to the need for concentrating on winning political inde- 
pendence. 

II. PARTIES AND THE FORMATION OF MINISTRIES 


PBE-wAn MINIS- After the elections in 1937, the Indian National 
Congress, the largest and the most well-organised 
political party, was able to conduct administration in eight provin- 
ces out of which in six it did not have to rely for help on any other 
party in the legislature. This dominant position of one party, owing 
allegiance to a common High Command, was largely instrument^ 
in establishing healthy practices of Joint Responsibility among 
Ministers and in inculcating strict regard for parliamentary con- 
ventions. Unfortunately, this also led to two evils. Firstly, the 
comfortable majority enjoyed by the Congress parties in the dif- 
ferent legislatures coincided with the general lack of organised 
opposition with the result that while the party in power was depriv- 
ed of an opportunity to listen to constructive criticism,* the few 
elements of opposition indulged in irresponsible and bitter expression 
of their hostility to Government policy. Secondly, the organisation 
of the Congress on an All-India basis laid it open to the charge 
that the ministry was not taking its orders from the provincial 
electorate hut was looking for inspiration to the Congress High 
Oommand.t In those provinces where tlie Congress party was not 
able to form Ministries, the position was less satisfactory, except 
in the Punjab where the Unionist party had a majority. In Assam, 
North-West Frontier Province, Bengal and Sind, Coalition Minis- 
tries had to be formed. The Assam and North-West Frontier Coali- 
tion Ministries originally formed in April 1937, gave place to Con- 
gres-s-Coalition Ministries some time later. 

* ** DcmooraUc Government thus demands not only a ParUamcntary majority butfalBO a Parlia- 

nentary minority Opposition is at ones the alternative to Government and a fooui for tha 

diseostent of tlie people* l^ts function is almost as important os that of the Government. If there 
heno Opposition there la no democracy. *^His3da|eaiy s Opposition*’ is no idle phrase. His Majesty 
needs an OppCMltlon as well as a Government.” jenBio^, Cabinet Government, p* Itf. The leader 
flC the Opposition in England now nts a regular salary of £2000 per annum. ^ 

tAk almtiiy pharge may be laid aeainiit minUtrics controlled by the Muslim League whom 
pewnetwnt president exetcoei strict controioverihem. 
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autumu of 1939, these Ministries, 
, • along with the other Congress Ministries had to 

resign, the constitutional machinery in Orissa had to be suspended, 
until the autumn of 1941 when a coalition niinistx’y was formed. In 
Assam, the Governor succeeded at once in forming a coalition ministry 
from the non-Congress groups; in 194:1 December, this coalition 
ministry resigned and the constitution was su-spended until August 
1942 when a fresh coalition ministry was formed. The Bengal 
Ministry, with a few defections had, on the whole, a smooth sailing 
till it resigned in March 1943 and was, after an interval of a few 
weeks, replaced by another coalition ministry in April 1943. After a 
temporary suspension of the constitutional machinery in N.W.P.P. 
a coalition ministry was formed with the lielp of the Muslim League 
party. This was soon replaced by a Congress Ministry in 1945. 
But the Sind coalitions have come out the worst of all. The first 
Coalition Ministry lasted for less than a year; the second had its 
existence threatened almost in every session of the legislature aud 
ultimately succumbed about two years after assumption of office; 
the third Ministry resigned after a few months and a fourth Ministry 
came to a sudden close by the Governor’s dismissal of its Prime 
Minister in October 1942. 


posT-wAH The new provincial legislatures formed after the 

MiNisTHiEs. elections in 1946 show a more clear-cut division 

of parties. The Congress Party hM obtained an absolute majority in 
seven provinces, Bombay, Madras, United Provinces, Bibar, Orissa, 
Central Provinces and Berar and North-West Frontier Province. In 
addition to these provinces, it had no difficulty in forming a ministry 
in Assam. In the Punjab, the Congress, the Unionists aud the 
Akalis have formed a Coalition Government. The Muslim League 
has considerably inci-eased its strength in all provincial legislatures , 
though it has not been able to secvire a clear majority in any pro- 
vince, It commands, however, the largest group in the Punjab, 
Sind and Bengal legislatures, and was enabled, with the help of the 
three European members, to form a ministry in Sind. No other 
All-India Party has been able to acquire any significant share in the 
composition of legislatures and the formation of ministries. 

There has also been a substantial reduction in the 
strength of provincial parties of an economie. 
DEFECTS. regional or personal eharader. The Unionists in 

the Punjab have been reduced to le,s.s than a quarter of their pre- 
vious strength. The Proja Party in Bengal, the Independent Labour 
Party in Bombay and similar groups elsewhere have been practi- 
cally wiped out. Sind alone appears to be living np to its traditions 
of shifting party loyalties and bids fair to achieve international 
fniTiP. for the inherent unreliability of its legislators. Multiplicity ' 
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of parties and the extreme fluidity of the elements in the legislature 
whose members change their political opinions as often as it suits 
their personal interests, are primarily responsible for this state of 
affairs. Instability of Ministries should be a matter of serious con- 
cern to any province, and most of all to a young and undeveloped 
province like Sind where programmes of economic and social re- 
construction require urgent attention. 


necessity for developing political parties on 
PAiiTiKs, ' certain principles is, therefore, paramount if res- 

ponsible government in the provinces is to yield any material results. 
The problem acquires added importance due to the fact that at pre- 
sent the parties in the provincial legislatures are based on com- 
munal bonds, with the result that communal minorities are always 
at the mercy of the majority community. This can be got over by 
.shaking off communal trammels and forming political parties so 
that economic and political ideologies may take the place of com- 
munal bickerings. But so long as we have communal electorates 
and the deep distrust between the different communities, there can 
be no such immediate prospect. This has led to the cry that demo- 
cracy of the parliamentary type is not suited to India. This diffi- 
culty was anticipated by the Joint Parliamentary Committee, 1934, 
which reported: “Parliamentary government as it is understood in 
the United Kingdom, works by the interaction of four essential fac- 
tors: the principle of majority rule; the willingness of the minority 
for the time being to accept the decisions of the majority j the exist- 
ence of great political parties divided by broad issue's of policy, 
rather than by sectional interests; and finally the existence of a 
mobile body of public opinion, owing no permanent aUegionee to 
any party and therefore able, by its instinctive reaction against ex- 
travagant movements on one side or the other, to keep the vessel 
on an even keel. In India none of these factors can be said to exist 
today."* 


MtOTOTitiKs. considerations only convinced 

the committee of the necessity of introducing cer- 
tain safeguards in the Constitution, the system of Parliamentary 
government has been recently subjected to severe criticism in India 
on the ground that under the present circumstances it can oiily mean 
the permanent rule in each province of a communal majority and 
the consequent exclusion from office, or relegation to unimportant 
portfolios, of the representatives of the minorities. Hence, the pro- 
po^l for Coalition Ministries, in which representatives of the mino- 
rities may be included, has been widely canvassed by a section of 
opinion in India; but any such provision by law would strike at the 
very root of the principle of Joint Besponsibility and thereby undo 


*J. r. C. Bepotl, Vo., I, p. 11. 
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what little has been achieved by now. It would introduce the com- 
munal virus right into the deliberations of the Government itself. 
But if the only alternative to them is a complete deadlock and an 
intensification of communal feelings, they may be resorted to pro- 
vided there is a prior agreement upon a body of specific objects 
which they agree to be temporarily more important than these dif- 
ferences,* and in the hope that the communities may thereby learn 
to sink gradually their differences by concentrating on far reaching 
economic and social pi'ogrammes and relegating communal issues to 
their proper place, so that in time to come communal divisions may 
lose all force and such coalitions may then become redundant. To 
advocate coalitions as a normal or permanent feature of a con.sti- 
tution is to perpetuate our communal divisions and render the exe- 
cutive incapable of united and vigorous action. It will be a serious 
aggravation of an evil which is already inherent in parliamentary 
demoeraey.f 


Lavkit Pnrliutn«ntary Government Jn Enatand, pp. 
tCf. £rof. 1>« N. Dannerjee*« j^per on “ The problem of Party Government in India/' The Indian 
Journal oi Political SGtence, April, 1941 . For a constructive auggeation regardlnK a new type of axe* 
cuUve suited to the peculiar conditions of India see the authors paper on the eubiect in the Indian 
Journal of I^litical wience, July 1842« 




CHAPTER XI 
FEDERAL FINANCE 


Goveruments in modern times require large amounts of money 
for carrying on their administration. This money is generally raised 
in the form of taxes levied on the people. The existence of more 
than one (Joveniment in a country — c.g., the Central and Provincial 
Governments in India, raises the question of finding suitable sources 
of revenue for each government, so that adequate amounts may be 
secured for the smooth and efficient administration of the country’s 
affairs. 

I. Historical Background 

iNTnoDUCTOHY. present financial system of India is a product 

of gradual evolution made during the last century 
and a half. For a long time, the right to levy taxation and authorize 
expenditure was vested only in the Government of India and the Pro- 
vincial governments were looked nuon as mere agents of the Central 
government, both in collecting and spending money. The history of 
financial relations between the Central and Provincial governments 
falls into three well-defined periods. During the first period, which 
lasted upto 1871, there was complete centralisation of finance: the 
second period, from 1871 to 1919, witnessed a process of gradual 
financial decentralisation ; and during the third period, from 1919 to 
1936, a clear distinction was made by rules between Central and Pro- 
vincial heads of revenue and expenditure. The acceptance of the 
ideal of Federation and the introduction of Provincial Autonomy 
in April 1037 have brought new considerations which lie at the basis 
of the present arrangement. 

policy of concentration of all authority — ^legis- 
lative, administrative and financial, in the hands 
of the Central Government, was pursued ever since the passing of 
the Regulating Act of 1773. It led to the complete subordination of 
the Provincial governments to the Centre. The Provincial govern- 
ments could neither raise money nor spend it without the express 
authority of the Centre. “If it became necessary,” wrote Sir John 
Htrachey, “to spend £20 on a road between two markets, to rebuild 
a stable that tumbled down, or to entertain a menial servant on 
wages of 10 shillings a month, the matter had to be formally reported 
for the orders of the Government of India.” Such a system could 
•not but lead to gross waste, as no Provincial government wodld have 
'any Incentive for economy. Besides, it enforced a barren uniform- 
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ity in a country whose diversity of conditions called for local inde- 
pendence and initiative. The Provincial governments, having no 
interest in the development of the revenues, offered little co-opera- 
tion in the matter, with the' result that there was neither economy 
nor elasticity, nor the necessary diversity in the financial system. 
To quote again Sir John Strachey, “The distribution of the public 
income degenerated into something like a scramble, in whicli the 
most violent had the advantage with very little attention to reason. 
As local economy brought no local advantage, the stimulus to avoid 
waste was i*edueed to a minimum, and as no local growth of the 
income led to local means of improvements, the interest in develop- 
ing the public revenues was also brought down to the lowest level.” 


th3e: second 

PERIOD 
ISTl TO 191S. 


The first step towards financial devolution was 
taken in 1871 when Lord Mayo’s Government ini- 
tiated the system of Provincial Settlements “by 


which certain heads of expenditure of a local character, along with 
the revenue or departmental receipts yielded by them, were trans- 


ferred to the Provincial Governments.” These heads were: — ^Police, 


Jails, Education, Eoads and Civil Works, Medical Services, and 
Registration. As the revenue received imder these heads was not 
adequate to meet the cost of administration, the provinces received 
certain annual lump-sum grants from the Central Government, and 
were required to make up the deficiency, if any, by local taxation. 
This at once led to a greater sense of responsibility among the Pro- 
vincial governments which tried to distribute their limited resources 
in the best possible way. But, the annual settlement of lump-sum 
grants gave rise to provincial rivalries and the Provincial govern- 
ments soon discovered that the practice of eepnomy on their pari 
would only bring about a reduction in the amount as.sigued to them 
in the next financial settlement. In 1877, Lord Lytlon’s Govern- 
ment carried the process a step further, by transferring additional 
heads to the Provincial Government. These were; Land Revenue, 


Excise, Law and Justice, General Administration, and Btamps, The 
annu^ grants allowed to the provinees were raised and in addition 
a.iisfJOTe in the revenues yielded by Excise and Stamps was given to 
•''"mem. Thus a beginning of the system of “divided heads” was 
made. In other ways, this arrangement was merely an extension of 
the principles of the settlement of 1871, and contained all the defects 
of that settlement. In 1882, Lord Ripon’s Goveniment introduced 
two main changes. Firstly, the heads of revenue were divided into 
three main categories; — (i) Imperial heads: — Customs, Salt, Opium, 
etc.; (ii) Provincial heads Departmental Receipts under Provin- 
cial heads of Expenditure and Provincial Rates or local taxes; (iii) 
Divided heads Excise, Stamps, Forests, Registration, etc. The 
system of lump-sum grants was abolished, and instead, the provinces 
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were assigned a share in Land Revenue which thus became a ‘ ‘ divid- 
ed head.” Secondly, the settlements were to be made thereafter 
not every year, but every five years. Minor changes were made in 
sTieh subsequent settlements in 1887, 1892 and 1897. In 1904, Lord 
Our.^on’s Government declared these settlements as quasi-perman- 
ent. In 1912, Lord Ilardinge’s Government, after making certain 
changes on the recommendations of the Royal Commission on De- 
centralisation which presented its report in 1909, declared these 
settlements as permanent. The.se arrangements continued till the 
introdviction of the Reforms in 1919. 


■pn^nKloHSiB financial arrangements existing before 1919 

AniUNGBMENT. contained various grave defects. The “divided 
heads” were a veritable bone of contention and led 
to interference by the Central Government in provincial matters; 
provincial inequalities and jealousies led to extravagance and mutual 
recrimination; and the Provincial Governments were yet too sub- 
ordinate to the Central Government in as much as they could frame 
no separate budget.s. and had no independent powers of taxation and 
borrowing. 


Reforms of 1919 ushered in a new era in the 
i9ia-ioaa. history of Indian finance. As the provinces were 

given a partial measure of responsibility, it was 
necessary to allocate the heads of expenditure and the sources of 
income so as to free them from constant interference by the Centre. 
Hence, the first change made in the financial relations between the 
Centre and the proAunees was the abolition of “divided heads.” A 
clear distinction between Central and Provincial heads was drown 


by rules made under the Government of India Act, 1919. The Cen- 
tral heads included Customs, Income-tax, Railways, Posts and Tele- 
graphs, Opium, Salt. Military Receipts, etc., and the Provincial heads 
included Land Revenue, Stamps, Registration, Excise and Forests. 
The Provincial governments were now authorised to levy taxation on 
their own authority, on matters classified as provincial and were 


empowered to frame their own budgets. Thus, a limited independence 
was granted to tlicm, so that they were no longer entirely at the 
mercy of the Government of India, But, the abolition of “divided 
heads” and the complete transfer of certain lucrative sources, parti- 
cularly land revenue, to the provinces, soon created a problem for 
the Central Government which found its financial position adversely 


affected. It demanded certain contributions from the provinces to 


make up for the deficit in the Central budget. Accordingly, a com- 
mittee, presided over by Lord Meston, was appointed to go into the 
question and fix the amounts of contribution payable by different 
provinces. The recommendations of the Meston Committee, T*eferred 
to ia popular language as the Meston Award, gave rise to protests 
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from almost all provinces each of whom eomplained of singularly 
unfair treatment. This system of provincial contributions being un- 
popular and wrong in principle met with insistent opposition; but 
it was continued till 1928-29 when it was finally abolished. 

2. The Problem of Federal Finance 

The acceptance of the idea of All-India Federation 
created a fresh problem of putting the financial 
relations between the Federation and the Provinces on a footing com- 
patible with the basic principles of federalism. Though the princi- 
ples by which public finance is conducted are the same in a Federal 
as in a Unitary State, it is necessary in a federal constitution that 
the sources of revenue and the heads of expenditure should be allo- 
cated among the Federal and Provincial Governments by the con- 
stitution itself. Such allocation should be rigid so as to remove all 
possibilities of encroachment or of over-lapping jurisdiction, and 
must be such that it fits in with the distribution of legislative powers 
among the Federation and its units. It is further necessary to see 
that the arrangement decided upon secures adequate funds to each 
government and is conducive to administrative convenience and eco- 
nomy. The problem of Federal finance is, therefore, to harmonize 
a rigid allocation of financial powers with adequacy for all, at the 
same time having regard to administrative convenience and economy. 
Such a problem admits of no single solution applicable to all fede- 
rations. The prevailing circumstances in a country determine the 
detailed lines on which it fjuld be solved. 

scheme of federal finance adopted in India is 
the result of the deliberations of several bodies. 
The Federal Finance Sub-Committee of the Bound Table Confer- 
ence, known a.s the Peel Committee, laid down in 1931 the general 
principles and left to the Percy Committee to settle the details. The 
Joint Select Committee in 1933-34 reconsidered the whole problem, 
and its recommendations were in the main embodied in the provi- 
sions of the Government of India Act, 1935. The Act, however, left 
several matters of detail undecided and provided for their settle- 
ment by Ordcrs-in-Council. Accordingly, Sir Otto Niemeyer, an 
ofiBeial of the British Treasury, was deputed to India to conduct a 
financial enquiry. His recommendations, popularly known m the 
Niemeyer Award, were accepted in toto and Order»-in-Couneil were 
issued in accordance with them. The present financial relations bet- 
ween the Centre and the Provinces are therefore governed by the 
provisions of the Government of India Act, 1935, as supplemented 
by Orders-in-Counoil. 

3, Financial Relations between the Centre and the Provinces 

The governing principle of the present financial relations bet- 
ween the Government of India and the Provincial Governments is 
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contained in the rigid line drawn between Federal and Provincial 
sources of revenue. Thus, each has a well-marked sphere definitely- 
assigned to it j any encroachment by the other being ultra vires. 


A. BASIC PBINCIPLES OP DISTRIBUTION OP REVENUES 

nav^^s. following taxes included in the Federal Legis- 

lative List can be levied only by the Government 
of India: — (i) Customs duties; (ii) Duties of Excise on tobacco 
and other goods manufactured in India except alcoholic liquors, 
hemp, drugs, etc., (iii) Taxes on income other than agricultural in- 
come; (iv) Corporation Tax; (v) Duties on Salt; (vi) Taxes on the 
capital value of property, other than agricultural land; (vii) Taxes 
on the capital of companies ; (viii) Duties in respect of succession to 
property other than agricultural land; (ix) Stamp duties on hills 
of exchange, cheques, etc., (x) Terminal taxes on goods and passen- 
gers caiTied by rail or air ; (xi) Taxes on railway fares and freights. 


The following taxes included in the Provincial 
Legislative List can be levied only by the Pro- 
vinces; — (i) Land Revenue; (ii) Excise duties on intoxicants like 
liquor, hemp and drugs; (iii) Taxes on Agricultural Income; (iv) 
Duties in respect of succession to agricultural land; (v) Judicial 
Stamps; (vi) Taxes on land, buildings, hearths and -windows; (vii) 
Capitation taxes; (viii) Taxes on professions, trades and callings; 
(ix) Taxes on sale of goods; (x) Taxes on entertainments, amuse- 
ments and gambling; (xi) Taxes on mineral rights; (xii) Taxes on 
animals and boats. 


B, FINANCIAL ADJUSTMENTS 

WTHODX'Ci’OHV. The above broad division is, however, subject to a 
few adjustments. Ordinarily, the Government of 
India levies, collects and appropriates the revenues secured from 
taxes included in the Federal Legislative List, but to that there are 
the following four modifications; — 

Pirs#/y, the net proceeds of certain taxes levied 
FHOviKcns. and collected by the Federation have to be compul- 

sorily handed over to the provinces. These taxes 
are Duties in respect of succession to property other than agricul- 
tural land, such stamp duties as are mentioned in the Federal Legis- 
lative List, terminal taxes on goods or passengers carried by rail or 
air, and. taxes on railway fares and freights. Here the Federal 
Government merely acts as a levying and collecting agent for the 
pro-vinces. The reason why these taxes were not included in the 
Provindal Legislative List was that -uniformity of policy in these 
matters throu^out India was regarded as of paramount importance. 
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PROCEEDS TO Secondly, the net proceeds of certain other taxes 
provinces; included in the Federal Legislative List, may he 

either entirely or in part handed over to the pro- 
vinces. These taxes are:— Duties on Salt, Federal duties of Excise 
and Export duties. In the case of export duty on jute, however, the 
Federation is bound to assign to the jute-growing provinces (of Ben- 
gal, Bihar, Assam and Orissa) such percentage of the net proceeds, 
being not loss than 50, as may be fixed by Orders-in-Council. It is, 
to be distributed in proportion to the amounts of jute grown in the 
different provinces. This percentage has been fixed at 62i on the 
recommendation of Sir Otto Niemeyer. 


DIVISION OF 
INCOME TAX. 


Thirdly, the Federal Government is to hand over 
to the Provinces 50 p.c. of the net proceeds of the 


tax, except the amomits collected from the Chief Commissioiiers’ pro- 
vinces and on federal emoluments and after keeping Rs. 44 crores 
as the share of Central Government. The amount so payable is to 


be divided among the different provinces on the following percentage 


basis: — ^Bombay and Bengal 20 each; Madras and the United Pro- 
vinces 15 each ; Bihar 10 ; Punjab 8 5 Central Provinces 5 ; Assam 2 ; 


Orissa 2; Sind 2j and North-West Frontier Province 1. The Fede- 


ration may, however, levy a federal surcharge on Income-tax, the 


proceeds of which would form part of Federal revenues. 


And fourthly, certain provinces receive annual cash subven- 
tions or grants-in-aid as recommended by Sir Otto Niemeyer.* 


1. Assam: — ^Es. 30 lakhs per year. 

2. The North-West Frontier Province : — Ks. 100 lakhs per year. 

3. (irissa: — ^Es. 40 lakhs per year.t 


C. CONCLUSION 

The financial arrangement outlined and explained above repre- 
sents an attempt to secure .a fair treatment both to federal and 
provincial governments. It has not, however, been entirely free 
from criticism on grounds of inequality of treatment and inadequacy 
of revenues granted to the provinces. The present financial position 
of the Government of India and the various provincial governments 
may now be briefly noted. 

4. Bevemie and Expenditure of the Government of India 

The main sources of income and the chief heads of expenditure 
of Government of India are shown in the table on page l!)t). Since 


•The United I'ravInceB tterc gCen Ks. 25 Infclis per jent tor h\e only from lOJ,. 

Sind aot n iub\ cntlon of Rs. HO Inkhs In the first > car (lO.'lT) and 105 Ukhs per yiAX thcrcaf^r r 
It would hiive continued to receive this amount up to 1M7 and therenftcr by groduatc teducOon. 
Rs. 65 lakhs per year, but the suhv cntlon to Sind wav diwontinucd itom luM-15, as n result of an. 
aiEYSfinezit between tlie Government of Indio nnd the Sind tioveniuienl» providmff for the cancelutron 
of the BarniBe debt pa>able by Sind, the commutation of ^ubveotionh and llie payment ot Ml^ 

ditTerence of about Kb. WO lukiia by SUnd. , , , , 

tThc arifounl was Rs. *7 lakhs in 1087 and Its. 48 laklie in each of the next four years. 
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Government of India — Revenue and Expendltu(^e 


{In lakhs of Rupees) 


Revenue 

Mil 

III 

3 

■g a fi; 

■2 ••3® 

Sis 

Expenditure 

09 

V 

•o-gp 

i'lg 

ill 

Prlnclpsil Hoads of 



Direct Demands on 



Revenue 



Revenue 

8,87 

0,65 

Cubtoms 

43,04 


Railways 

20,58 

38,33 

Central Excise Duties . . 

B.18 

40,70 

Irrigation 

10 

27 

Corporation Tax 

2,17 

68,94 

Posts and Tele- 






graphs 

74 

1,27 

Taxes on Income other 



Debt Services . . 

12,26 

41,07 

than Corporation Tax 

13,13 

47,02 







Civil Administration , , 

11,12 

35,00 

Sait 

0,00 

0,30 







Currency and Mint . . 

42 

1,40 

Opium . . . . 

40 

1,18 







Civil Works & Miscel- 



Other heads 

08 

2.33 

ianeous Public 






Improvements.. .. 

2,76 

5,18 

Total , . 

75,84 

241,03 




Departmental Receipts, 






etc. 



Miscellaneous . > 

3,78 

0,46 

Railways 

83,18 

40,88 







Defence Services 

55,17 

245,51 

Irrigation : Net Receipts 

, . 

2 







Contributions to 



Post and Telcgraplts: 



Provincial Govern- 



Net Receipts , . 

1,59 

11,27 

ments 

3,06 

1,70 

Debts Services . . 

73 

1,30 

Extraordinary Items . . 

1.11 

7,20 

Civil Admirustcation 

1,04 

2,62 




Currency & Mint 

80 

10,67 




Civil Works & Miscel- 






lancous Improve- 






nicnts 

20 

70 




Miscellaneous 

1,43 

80,68 




Defence Services 

5,80 

74 




Extraordinary Items . . 

8,10 

7 




Total Revenue . , 

123,87 

1 

Bi 

Total E^qwndituie . . 

128,07 e 

891,05 
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CENTRAL 

REVENUES. 


the outbreak of war, and more particularly since 1941, the financps 
of the Government of India have been vitally affected. Hence the 
figures relating to 1939-40, the year just before the present war’ pro- 
duced any significant financial changes, as well as those for the 
year 1946-47, are given in that table. 

The Pre-war Budget of 1939-40 shows that on the 
* Revenue aide, by far the most important source of 
income was Customs. This included duties on goods imported into 
India and duties on certain goods, mainly jute and rice, exported 
from India. Next in importance came Income Tax paid on a gradu- 
ated scale by all those whose incomes were Rs. 2,000 per year or 
more. There was also a Super-tax paid on large incomes and a Cor- 
poration Tax levied on incomes of companies. Salt and Central 
Excise duties (on matches, sugar, kerosene) were also important 
sources of revenue. These were taxes on necessaries of life and the 
tax on salt had for long drawn special attention as being a tax on the 
very poorest. Opium which was once an important source had com- 
pletely dried up due to the stoppage of export of opium to China. 

During the war, the Revenues of the Government of India 
underwent a substantial change. Customs Revenue fell due to 
shrinkage of foreign trade; while Income-tax, Snper-tax and Cor- 
poration Tax yielded increasing amounts due to higher rates and 
the increase in incomes; the Excess Profits Tax and the additional 
Central Excise duties also improved the revenues of the Government 
of India. And lastly, the Railways, Posts and Telegraphs and Cur- 
rency and Mint produced substantial surpluses, so that the total 
income from all sources of Revenue shot up from about Rs. 124 
crores in 1939-40 to about Rs. 273 crores in 1943-44. With the end 
of war, the Excess Profits Tax has been repealed and some reductions 
have been made in the rates of Income-tax, Super-tax and Excise 
duties. While the Customs revenue is expected to improve duo to 
revival of foreign trade and Death duties are proposed to be levied 
on large estates, there is, on the whole, bound to be a reduction in 
total revenues of the Government of India. 


On the side of Expenditure, the Pre-war position 
shows that about half the money was spent on 
Defence Services; judged by any standards of modern peace-time 
expenditure, this was clearly excessive in the case of a poor country 
like India. Railways and Civil Administration accounted for an- 
other one-third of the total expenditure and the payment of interest 
etc., on Public Debt absorbed about Rs. 12 crores every year. Thus, 
hardly any appreciable sum was spent on any nation-building acti- 
vities which had all been transferred to the Provincial Governments. 

The outbreak of war was, however, responsible for a pheno- 
menal increase in the expenditure of the Government of India. This 
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increase was naturally the heaviest nnder Defence and other depart- 
ments like Supply, directly connected with the prosecution of the 
war. The increase nnder Civil Administration was due partly to the 
increase in the administrative personnel, and partly to rise of prices 
necessitating higher costs of purchase of goods and grant of dear- 
jiess allowances. Over and above financing its own war expenditure, 
the Government was also saddled with Ihe responsibility of incur- 
ring expenditure to pay for the purchases made in India by the United 
Kingdom and her Allies. Though the Government of India was ulti- 
mately to be reiinbursod to the extent to which it spent on behalf of 
llis Majesty’s Government, it had to devise ways and means of 
finding the necessary money in India. Not being able to raise suffi- 
cient money by taxes and loans, it resorted to printing more notes 
through the agency of the Eeserve Bank of India. This led to 
high prices and consequent suffering for classes with more or less 
fixed money incomes. With the return of peace some reduction in 
military expenditure has been annoimoed hut the total expenditure 
»)n defence is still abnormally high and some payments by the Gov- 
ernment of India on account of His Majesty’s Government still con- 
tinue, with the result that the end of war has yet brought no appre- 
ciable relief to India. 

g. The Revenue and Expenditure of Provincial Governments 

The principal sources of revenue and the main heads of expendi- 
ture are given in the tables on pp. 193 and 194. 

poMww. observed that the total Bevenue and 

Expenditure of the different provinces vary within 
wide limits. Madras, Bombay, Bengal, the United Provinces and the 
Punjab spend three or four times as much as any of the remaining 
provinces. The Provincial Eevenues are derived from a few main 
sources. Laud Eevenue naturally holds a pre-eminent position in 
each pro™ce. Excise duties on liquor and other intoxicants like 
hemp, drugs, etc., come next; then come stamps on. judicial docu- 
ments. The incomes from Forests, Hegistration and Irrigation are 
not generally appreciable, though that from Forests has recorded a 
substantial increase during war. On the side of Expenditure, Gene- 
ral Administration, Administration of Justice and Police and Jails 
absorb about oue-third of Provincial Eevenues, with the result that 
sufficient funds are not left for the numerous departments of a deve- 
lopmental character. 

WAK riNANCE. Qjf 1939-45 led to a considerable increase 

in revenue under nearly all the heads. “Under 
the stimulus of rising a^icultural prices, land revenue has yielded 
more due to reduced remissions and quicker collections. Duq to the 
abnormal war orders for timber, the forest revenue hte gone up 
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* The Total Re\-enac Receipts include several other nunor heads of Revenue not iiicntionetl ahose. 
t The fiEumi for Orissa reUtc to the year 1913-11'. 
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quite much. The iiicrea'sp in excise revenue is aecouiitefl for ptirlly 
by arreater demand for Indian-made liquor and higher bids at auc- 
tions, but mainly by the decision of bureaucratic Governments to 
abandon prohibition even where it was a success. Stamp and regis- 
tration l'ee.s too have produced more. But by far the most important 
single addition to i)rovin(‘ial revenues comes from the increase in the 
divisible pool of the ineoine-tax.’'* Besides, several provinces have 
levied taxes which lind no mention in the above tables as they are only 
of lo(!al impoi-tanue. The Property Tax in Bombay, the Sales Taxes in 
Madras, Bengal and Bihar and Taxas on Agricultural Income in 
Bihar and Assam are prominent among them. The war also 
saddled the Pi'ovineial Governments with additional expenditure due 
to increase of administrative work in connection with new depart- 
ments like Givi! Defence, Civil Supplies, and Price Control. The 
iucrease in cost of living also compelled Provincial Governments to 
pay dearness allowances to their lower paid staff. But since the 
rivaiii burden of financing the war fell on the Central Government 
the financial position of the provinces on the whole, improved rather 
than worsened. Some of them have actually set apart funds for the 
reconstruetiou problenm in the post-war period. This apparently 
.satisfactory position is due to slackness in the development of na- 
tion-building activities and to a temporary prosperity created in 
certain sections by the war. The basic problem of Provincial financf 
— which had made its appearance before the war and which is likely 
to reappear with redoubled vigour after the war — is indicated ii 
the following paragraph. 

euovmciAL^^' o'’’ The working of the provincial part of the new eon 
riN.\NCE. htitutiou before the war has exposed the financia 

difficulties which mo.st of the provinces have to faei 
in normal limes. Land Revenue being eolleeted mostly from peitj 
farmers with .small holdings not only does not admit of expansion 
but is ill need of reduction, and a policy of remissions and suspen 
.sions had been actually adopteti by most of the Provincial Govern 
ments. The revenue from Excise has long been regarded in Indi. 
as immoral, or at least aati-soeial, and programmes of gradual, am 
iu some eases raiiid, introduction of prohibition have been uttemptei 
ill moat proviiK'es, particularly iu those where the Goiigress Ministrie 
were in power. Such a policy has already resulted in huge lo» 
til the Provincial ( loverimicnts. The completion of the Prohibitio 
I rogramme would not only mean, the dLsappearance of revenue froi 
excise, but would actuiilly saddle the Provincial revenues wit 
recurring expenditure on preventive staff appointed to chee 
'.muggliug and illicit manufacture of liquor, etc. "Wilh such gloom 
prospects ou the revenue side, the Ministries naturally found ii 

*Ttie F.a<iteTii Kconomist^ > ol. No, tS, f>* 5bl. 
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impossible to set aside adequate funds for financing tbeir programmes 
of developing education, industries, agriculture and other depart- 
ments of public -welfare. 

TUE .SOLUTION. qijjg main lines of the solution of the problem of 
provincial finance may be briefly summed up as 
follow.s. There should be, in the first instance, the strictest economy 
in all departments so as to eliminate all -wasloful expenditure. In so 
far as certain expenditure, specially salaries of high officials, is 
charged on the revenues of the province, the hands of the provincial 
government are practically tied; but every avenue of administrative 
economy should be explored. Secondly, the present sources of income 
diould, as far as possible, he jealously guai’ded. Bold programmes, 
such as those of prohibition and drastic reductions in laud revenue, 
-which imply immediate and wholesale curtailment of revenues, should 
be considered along -with the necessity of spending funds for the 
development of nation-building activities, like education, health, in- 
dustries, agriculture, etc. Thirdly, the scope for fresh taxation should 
be carefully examined. Taxes on sale of goods, Duties on succession 
to property, Taxes on Agricultural Income, and other like measures, 

’ may he devised so as to bring in fresh revenues, without throwing any 
appreciable burden on the poorer classes. In short, the question is 
'.one of augmenting the present resources and spending them in such 
-•a way that they yield the maximum welfare of the province. For 
undertaking tasks invol-ving heavj' expenditure, the Pro-vinces will 
have to resort to borrowing. 

BonnowiNG. Tiie provinces are now given the right to borrow 
money on the security of their o-wn revenues, within 
such limits as may he fixed by the Pro-vincial Legislatures. A pro- 
vince may not without the consent of the Federation borrow outside 
India, nor without the like consent rai.se any loan if there is still out- 
standing any part of a loan made to the province by the Government 
of India. Such a consent is not to be unreasonably withheld nor is 
any imreasonable condition to be imposed in respect of provincial 
borrowing; if there is any dispute as to the reasonableness of such 
refusal or condition, the decision of the Governor-General in Ms 
discretion shall be final. All loan operations of the Provincial (and 
Federal) Governments are to be conducted through the Reserve Bank 
rtf India. 

A number of Provinces have already availed themselves of the 
powers of borro-wing. But the tendency has been to pursue the 
orthodox canons of “safe” fintmee; and large loans for a rapid and 
wholesale reorganisation of Educational, Agricultural, Industrial and 
Ihiblic Health activities are still conspicuous hy their absence. 



C’lIAPTEK XT I 


THE HOME GOVERNMENT OF INDIA 


HOMB 


The oxprt'ssioii “Home (fovenimeut.” reT'ees U» thuf 
part of (‘Onstitutiottul itiacTiiiiery for the Kovei-nanee 
of India, which is lociited in England. Tht5 political hnbordiuntioii 
of India to Great Britain npee.ssitate.s the establishment, in that eoiia- 
try, of an authority to control Indian affairs. 


1:118 CROWN. Since tho pa.s.siug of the Government of India Act, 
1858, the control over the Government of India is 
vested in the Crown. The Crown in England acts on the advice of 
Ministers and this practiee, though based on a mere eouventiou, is as 
rigidly binding as any law could be. The functions and powers of 
the Crown in relation to India are, therefore, exercised through a 
Secretary of State who is the constitutional adviser of the King in 
all matters affecting the Government of India. 


1. The Secretary of State for India 

The office of the Secretary of State for India wa.s first created in 
1858, when the control over the Government of India was transferred 
from the East India Company to the Crown. All powers, hithei-to 
exercised by the Court of Directors of the Company and the Board 
of Control, w'ere vested in the Secretary of State. 

5S'*PAn?iAlSr Secretary of State for India is a member of 

the British Cabinet arid, like his eolleagues, is 
appointed by the Crown on the recommendation of the leader of the 
party which has a majority in the House of Cominous. Ills is, there- 
fore, a purely political office with no fixity of tenun*. He is a mem- 
ber of one of the houses of Parliament and is, along with his other 
colleagues, responsible to it. He continues in oflictr so long as his 
party commands a majority in the Commons and, as a rule, the mem- 
bers of the Cabinet have a joint responaibiUly in as much as they 
take up and relinquish office together. 

]gAimr.^NTAnY iphg eoutvol of Parliament over the Secretary of 
puACTicK. State for India and other members of the (.’abiuet 

is complete. By means of interpellations, resolu- 
tions and debates, the members of Parliament can criticise the policy 
of the Government in relation to India; and since Parliament has 
the ultimate powers of legislating for India or refusing to sanction 
the saldry of the Secretary of State for India or moving a vole of 
censure agaiubt the Cabinet, its slightest wishes are re.spected by the 
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Secretary of State. In practice, howevej-. Parliament allows ffreal 
latitude to the Secretary of State. Preoccupation with home ot- 
foreign affairs, unanimity of different political parties in England 
with regard to Indian questions, the comparative stability of the ad- 
nimistration in India and a general sense of indifference attribut- 
able to ignorance of Indian conditions and the long distance involv- 
('d, make the Secretary of State virtually independent in his day to 
(lay decisions, though on questions of policy he acts according to the 
wishes of the (lahinet as a whole. 


aEcimT.«UE.s Secretary of State for India is assisted by two 

Under-Secretaries — one Parliamentary and the 

other Permanent. The Permanent Under-Secretary is an official of 
the Civil Service in England and controls the entire department, 
providing expert advice and information to the Secretary of Slate. 
Ilis tenure of office is entirely independent of any changes in the 
composition of the Ministry. As an administrative head, his duties 
are primarily those of a routine character. The Parliamentary Tlndor- 
Sceretary is, however, a prominent member of the party in power 
and is a member of the British Parliament, usually selected from the 
house other than the one in which the Secretary himself sits. He 
expounds the policy of his chief, answers questions relating to India 
on his behalf, and in every way acts as his political assistant. His 
office, like that of the Secretary of State, is poUtioal. Hence, changes 
in the composition of the British Ministry involve changes in his 
office also. 


2. Advisers to the Secretary of State 

Secretary of State for India, being a politician 
of Great Britain, is not ordinarily expected to 
possess detailed knowledge of Indian problems; hence the necessity 
of providing him with a Council of expert advisers was recognised 
ever since the ereation of his office in 1858. With the lapse of time, 
the composition, of the Council underwent great changes and, except 
in a few matters where the Secretary of State was bound to act in 
accordance with the decisions of the majority of the members of his 
Council, the funetiou.s of the Council were purely advisory. Opinion 
in India was emphatically against the existence of the Council as it 
was reactionary in composition and was, in practice, little more, than 
an expensive luxury serving as a screen, rather than as a check, on 
the activities of an omnipotent Secretary of State, Moreover, it was 
felt that with the establishment of self-government in India the 
necessity of a body of advisers to the Secretary of State who would 
be redueed to the status of a constitutional head, would disappear. 
The retention of any such body would only give tiie impression that 
the transfer of power to the people was not intended to be real, and 
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that the* ypcretary of Ktatp wouUl still contiuup 1o pxpreisp larffp 
powers and take important dpcisions. The pontiimed pxistpiicp of llip 
Oonneil was therefore regarded as irieompatible with the grant of 
self-government to India. 

Uovpruineut of India Ael, 10:55, while abolish- 
ing the old Conneil, has inaile provision for the 
appointment of Advisers to the Seeretory of State. The eori)ijrate 
f)er.sonnlity of the Hecrctarif of Htatc in Cnuneil luw <lisappeared and 
its place, has been taken by the Hvretary of Hlalr. After tlie intro- 
duction of Federation, the ninnber of Adviseis is to he not less ’^han 
three and not more than six; but tin* actual number may be decided 
by tlie Secretary of State for India, who is also responsible for their 
appointment. For the transitional period, tin* number may be not 
less than eight and not more than twelve. At present the aetual num- 
ber is ten. They hold office for a period of five years and are '.ot 
eligible for re-appointment. Any Adviser may resign his office or 
may be removed from bis office by the Secretary of State if he is 
.satisfied that any pei-sou so appointed has, by i-easoii of infirmity ot 
mind or body, become unfit to continue to hold his office. No adviser 
to the Secretary of State is capable of sitting or voting in either house 
of Parliament. One-half at least of the number of advisers must be 
persona who have held office for at lea.st ten years under the Frown 
in India and must not have left India more than two years before 
the date of their appointment. Bach Adviser receives an annual 
salary of £1,350; a special .subsistence allowance of £600 per annum 
is given to those domiciled in India at the lime of their appointment. 

THEIR POWERS. rfiip „£ tjj,. Ailviscrs is to advise the Secretary 
of Stale on any matter relating to liulia on whicli 
he may eoiusult them. It is left lo the discretion of the Secretary of 
State to consult his Advisers or not. If he divides to do so, he is free 
to consult them either individually or eolleetively, and is not hound 
to act in uecordanee with their advice. Exception is, however, maile 
in matters relating to Services and other minor affairs, where the 
Sivretary of State is required to obtain the eoneurrenee of at least 
one-half of his advi.sers before exereisiiig his powers. The seojio of 
the Advi.sers’ statutory functions is thus much more restricted fh.iu 
was that of the members of the ohl Council, 
ll. 27ie Control of the Becretarxj of over India 
iNDU^^ OVER g constitutional advlsi'r of tl>e Crown and as a 
representative of tlie British Parliament, the Sec- 
retary of State is the political Chief of India. The Ael of 1858 which 
created his office entrusted him with all powers hitherto exercised by 
the Court of Directors and the Board of Control. These plenai-y 
powers were thus summed up by lUe (iovermneut of India Act, ItnO: 
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“la particular, the Secretary of State may, subject to the provisions 
of this Act or rules made hereunder, superintend, direct and con- 
trol all acts, operations and concerns which relate to the G-overnmeni 
or Revenues of India, and all grants of salaries, gratuities and allow- 
ances, and all other payments and charges, out of or on the revenue*, 
of India.” (Italics mine.) 


HEWi^ioN, provided for the gradual estab- 

lishment of self-governing institutions in India and 
made provision for “transferruig” some fimctions of the govern- 
ment in the provinces to Ministers responsible to the legislature, 
it was only natural that the authority of the Secretary of State 
should be correspondingly relaxed. This could not be provided by 
law, but was done by the development of conventions whereby the 
Secretary of State undertook not to interfere in “transferred” sub- 
jects except to secure certain defined purposes, viz.,: — ^to safeguard 
central subjects; to decide questions arising between two provinces 
whicli have failed to agree; to safeguard Imperial interests; to deter- 
jnine the position of the Government of India in respect of questions 
arising between India and other parts of the Empire; and to safe- 
guard the exercise of powers and duties, imposed upon the Seertary 
of State or the Secretary of State in Oouneil by certain sections of 
the Government of India Act, 1919. At the Centre no such ‘transfer’ 
was made and the authority of the Secretary of State was therefore 
preserved intact, except for the adoption of a Fiscal Convention 
whereby the Secretary of State agreed to abstain from interfering in 
matters of Indians fiscal or commercial policy whenever the Govern- 
ment of India and the Indian Legislature were in agreement. 


Government of India Act, 1935, has introduced 
Provincial Autonomy and made provision for the 
transfer of all provincial departments to the control of a Council of 
ministers. Accordingly, the statutory powers of the Secretary of 
State have now been couched in less general or comprehensive terms. 
The general right to “superintend, direct and control all acts, 
operations and concerns which relate to the Government, or revenues 
of India” is no longer expressly vested in the Secretary of State. 
But his powers are still enormous. Firstly, pending the inauguration 
of Federation, the Governor-General is still under the general con- 
trol of, and is to comply with any particular directions as may from 
time to time be ^ven to him by the Secretary of State. And, in all 
matters in which the Governor of a province is required to act in his 
discretion, or to exercise his individual judgment, he is subject to the 
general control of the Governor-General in his discretion, and when- 
ever tile latter acts in his discretion, or exercises his individual 
judgment, he is under the control of the Secretary of StateT Thus 
the Governors and the Governor-General are still responsible to the 
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yecretary of State in that sphere of administration in which they 
have been armed with authority to rule otherwise than on the advice'' 
of Ministers, And since this sphere is technically large and includes 
all the “Eeserved” departments at the Centre, the Secretary of State 
still wields vast statutory powers over the affairs of government in^i 
India. j 

Secondly, there are various other statutory powers vested in , 
the Secretary of Slate, the more important among them are the j 
following : — ' 

(1) Recruitment to the Indian Civil Service; the Indiavi Modi- j 
cal Service and the Indian Police; recruitment of suitable , 
persons to fill civil posts in connection with the discharge ' 
of any functions of the Governor-General in which the I 
Governor-General is required to act in his discretion (Le., 
Defence, Foreign Affairs, Bcclesiastieal Affairs, Tribal 
Areas, etc.) ; and appointments concerned with Irrigation. 

(2) Borrowing money in England on behalf of India. 

Thirdly, the Secretary of State being the constitutional adviser 

of the Crown, all powers vested in the Crown are, in practice, exer- 
cised on the recommendation of the Secretary of State who, therefore, 
has an important voice in : — 

(1) Making appointments of the Governor-General, the Gov- 
ernors, the Judges of the Federal Court and of High Courts 
and the Auditor-General; 

(2) Issuing Instruments of Lmtructions to the Governor-General 
and the Governors; 

(3) Signifying the Crown’s assent to Bill reserved for the .signi- 
fication of His Majesty’s pleasure thereon: 

(I) Disallowing Acts duly assented to by the Governors or the 
Governor-General ; 

(5) Issuing Orders-in-Councilj 

(6) Exercising the powers of the Crown in relation to Indian 
States; and 

(7) Other matters in which the Crown exercises powers in rela- 
tion to India. 

The Secretary of State for India is, thus, the ultimate political 
authority who guides the destinies of India from day to day; the 
Governor-General and the Governors, powerful as they are within 
their own domains, are completely subordinate to him and have to 
adjust their own outlook and conduct to suit the wishes of this repre- 
sentative of the British Parliament. In the words of Prof, Harold J. 
Ijaski, “on issues of essential difference the keys of powei’ are in 
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London and not in Delhi. Prof. K. T. Shah sums up the powers 
of the Secretary of State as follows; 

“On a general review of all these varied and substantial powers, 
the Secretary of State still stands out unmistakably as the most 
^dominant authority in the Indian Constitution. His powers may 
hot be so imposing in appearance as those of the Governor-General 
or the Provincial Governors. But these are merely his creatures, 
obedient to every nod from the Jupiter of Whitehall, amenable to 
every hint from this juggler of Charles Street. His powers extend 
not merely to matters of fimdamental policy; to the protection rf 
British vested interests; to the safeguarding of Britain’s imperialist 
domination. They comprise even matters of routine administra- 
tion, the more important doings of the Indian Legislature, and even 
the appointments, payment of superannuation of certain officers in 
the various Indian Services or Governments. He has, in fact, all the 
power and authority in the governance of India, with little or none 
of its responsibility. ”t 

'i. The Cost of Home Administration 


iiABiLrav. expenses incurred on the salary of the Secre- 

tary of State and on the maintenance of his Council 
and staff were, for a long time, borne entirely by India. Prom 1858, 
•when the office of the Secretary of State for India was first ci'cated, 
'up to the year 1919, India unlike other colonies and dominions of the 
British Empire, paid the entire cost of the machinery of British con- 
Itrol over India. This was naturally resented by the people of India 
who saw in it a discriminatory treatment resulting in huge financial 
loss to a poor country. This glaring injustice was, however, partially 
^remedied in 1919 when the salary of the Secretary of State for India 
was made payable out of British revenues; though the expenses of 
his office were still borne by India, Great Britain made a conlj’ibution 
of £150,900 a year towards its maintenance. Apart from affording 
a legitimate and overdue relief to Indian revenues, this reform had 
the additional result of compelling parliamentary interest in Indian 
affairs at least at the time whan the salary of the Secretary of State 
was voted. The Government of India Act, 1935, has taken a step 
further by providing for the entire cost of the salaries of the Secre- 
tary of State and his staff and other expenses connected with his 
office, to be payable out of money provided by British Parliament; 
but to that India is to make an annual contribution, to be settled 
between the Governor-General and the British Treasury, being equi- 
valent to the expenses incurred by the Secretary of State in connec- 
tion with the discharge of certain functions on behalf of the Federal 
Government. 


^orewoTd to the Vieeroy and Governor*GeneTal of India by A. B. Budra. 
tK« T« Shah| Fodexal Struoiuxe, p. 886. 
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CRITICISM. |g g matter for congAtulation tlial the principle 

of payment by Great Britain has been finally 
accepted. It is not nnonst that India shonld pay for the aflmijn.stra- 
lion of certain functions on its behalf by the Secretary of State, but 
the amount to be settled a.s payable by India may bo so larae as to 
result in no appreciable relief to this counti’y. With the approach or 
India to the status of a Dominion, the maintenance of the separal(' 
office of the Secretary of State for India would not be justifiable, 
and his portfolio will have to be amalgamated with that of the Secre- 
tary of State for the Dominions. 


5. The High Commissioner for India 

0 ^^^.*^^°*^ office of the High Commissioner for hulia was 

provided for in the Government of India Act, 191&, 
and established by Order-in-Couneil of 1920. The main reason res- 
ponsible for the provision of this office was the desirability of trans- 
ferring certain agency functions, hitherto performed by the Secre- 
tary of State for India, in respect of purchase of materials and stores 
for the Government and Railway authorities in India. The Secre- 
tary of State, being the political chief of the Government of India 
could not naturally be a convenient agent in this respect, and Indian 
opinion had become firm that the Secretary of State generally favour- 
ed British goods even when they were not the best or the cheapest 
available in the market. In order, therefore, to relieve the Secre- 
tary of State of his responsibilities in this connection, provision was 
made for the appointment of an officer directly subordinate to the 
Governor-General in Council. Moreover, each Dominion of the Bri- 
tish Empire maintained its High Commissioner for the performance, 
on its behalf, of political and commercial duties in London and a.s a 
symbol of its independent political status. A similar appointment 
for India was, therefore, regarded by .some as a friendly gesture — 
a shadow of coming events in India. 


APPOINTMENT. High Commissioner was appointed by the 

Governor-General in Council, usually for a period 
of five yeai's. Ilia salary and allowances, as also the cost of his estab- 
lishment in London, were made payable out of the Indian revenues. 
He wa.s made directly responsible for the discharge of his duties to 
the Government of India whose instructions he had to carry out.' 


FUNCTIONS. The duties of the High Commissioner are primarily 

commercial and non-political. Ilis functions relate 
mainly to purchase of stores and material required by the govern- 
ments and railways in India, for which he generally invites tenders. 
He also^ furnishes trade information and promotes the welfare o f 

convention, the Secretary of State has relinquished hie control of policy in the oi 

purchase of stores for India, other than military stores. 
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[ndian commeree. He has, however, certain other duties of mis- 
cellaneous and ceremonial character. He loots after Indian students 
studying in G-reat Britain and secures for them facilities of admis- 
sion, etc., in educational institutions. At political conferences of an 
imperial or international character, and on other ceremonial occa- 
sions, he represents India, though the political subordination of India 
naturally detracts from his power and prestige as compared to High 
Commissioners of autonomous Dominions. Under the Government of 
India Act, 1935, he may, with the approval of the Governor-General, 
undertake agency functions on behalf of a Province or a Federated 
State or Burma, in addition to Ms duties in connection with the 
business of the Federation. 

CH^E important change made by the Government of 

India Act, 1935, is that the High Commissioner is 
to be appointed, and his salary and allowances are to be fixed, by the 
Governor-General exercising his individual judgment. This appears 
to be a retrograde step* as the Federal Council of Ministers may 
not be able to control the activities and policy of such a high func- 
tionary who spends several erores of rupees annually on the purchase 
of foreign goods. Moreover, whenever the Governor-General exercises 
his individual judgment, he is responsible to the Secretary of State 
who may, thus, maintain his control over the High Commissioner and 
thereby defeat the very purpose of the creation of that office. 


plausibly Jurtifleation for this chanM is given by the Joint ParlinmentaTy Committee who say: 
the High CommlsBioner will no douhr csontdnue to serve FrovinoieJi Governments as well os the 
Vedeiol Government, and as in any ease he will be acting under the orders of the GovennoiwGeneral 
in matteia arising out of the Reserved D^aztxnents. it seems to us inappirarlate that the appointment 
I flhculd be made by the Governor-General acting solely on the advice of Federal Ministers.** Report, 
YOU I, p» 241. 
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]. Iniroduoiory I 

the LegiBlatuve is concerned with passinj? ( 
laws and laying down general policy aiul the ' 
Executive looks to their enforcement, the function of the Judiciary 
is to interpret those laws and apply them so as to punish tlioso who 
have committed a breach of the law and, in some cases, to restrain 
people who are about to commit a breach of the law. The importance 
of the judiciary can be realised from tlie fact that even the best of 
laws may fail to yield good government, unless there is an ever- 
watchfnl judiciary to punish those who defy the law. The courts of 
justice are a guarantee of the maintenance of law and order, which 
is the primary function of every State. Hence, “the efficiency and 
integrity of the judiciary is an essential condition of public content- 
ment and confidence in the administration.” 


0^ In order to discharge its duties efficiently, the judi- 
ciary should be competent and learned, honest and 
upright, impartial and independent. It should do evenhanded justice 
not only as between one citizen and another, but also as between 
citizens and government officials. As Henry Sidgwick has put it, 
“in determining tire rank in political civilisation, no test is more 
decisive than the degree in which justice, as defined by laws, is 
actually realised in judicial administration, both as between private 
citizens and members of Government.” He further remarks, “"When 
we know how a State dispenses justice, we know with some exactness 
the moral character to which it can pretend.” 

2. Historical Background. 

OF The present oi’ganisation of the administi’ation of 
HASTiNCS. justice in India is a product of gradual evolution 

made during the last century and a half. The British inherited the 
Mahommedan system of justice when they took over the Diwani 
of a few pargmas in 1765. It was Warren Hastings who transfen-ed 
the entire administration of Justice to English officers who were 
primarily concerned with the collection of land revenue. Bach dis- 
trict was provided with a civil court, known as Ditoani Adalat, and 
a criminal court known as Fa,ujdwri Adalat. The former consisted 
of the CoHeetor of the district, assisted by an Indian Diwan, and Ihe 
latter of a Eazi, a Mufti and two Maulvis, with the Collector merely 
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watcMng the proueedings. A Sadar Diwani Adaltit and a Idadar 
Nxzamat Adalat were established to hear appeals from the distriel 
civil and criminal courts, respectively. The former was presided 
over by the Governor; the latter consisted of a Kazi, a Mufti and u 
Manlvi. The combination of executive aud judicial functions was 
thus a feature of the system as originally established. 

SoBD^raNW\LLis system underwent many changes in subsequent 
years. In 1774, the work of revenue collection was 
separated fi’om administration of justice, and in 1780, a number of 
civil courts were established tindei- English Civilian officers known 
as Superintendents. The jxrdieial reforms of Lord Cornwallis cifectod 
certain far-reaching changes. He transferred back the control over 
criminal justice to the Collectors of the district, but deprived them 
of all civil jurisdiction. In order to supervise the work of the Col- 
lector-Magistrates, four Courts of Circuit were created aud a Su- 
preme Criminal Coiix’t known as Sadar Nkamat Adalat, presided 
over by the Governor-General, was established at Calcutta. The civil 
work was entrusted to special judges who had also power to try cri- 
minal cases. Appeals from them lay to four provincial Courts of 
Appeal which were identical with the Courts of Circuit. A Sadar 
Diwani Adalat, consisting of the Governor-General and his Council, 
was constituted as the highest coiurt of appeal in civil matters. 


^SgpjggN TiNCK’s Tjie system of judicial administration as developed 
by Lord Cornwallis lasted for nearly half a cen- 
tury, though a few modifications were introduced during that period. 
For example, in 1801, the Sadar Diwani Adalat and the Sadar Niza- 
mat Adalat were reconstituted so as to consist of three or more 
judges belonging to the covenanted service. A notable change was 
made by Lord William Beiitiuck who abolished the Provincial Coiu'ts 
of Appeal and transferred their functions to the civil judge.-#. He 
strengthened the position of the collectors by transferring to them 
the magisterial powers of the civil judges and was responsible for 
admitting Indians to high judicial posts. In the meantime, the sub- 
ordinate judiciary was evolved out of Courts of Native Commissioners 
established by Lord Cornwallis and the Court of Sadar Amins estab- 
lished by Lord William Bentinck. The foundations of the present 
system were thus completely laid by the middle of the uinteeentli 
century. 

iHGH’'cotm's. Indian High Courts Act of 1861 authorised 

the Crown to establish High Courts at Calcutta, 
Bombay and M^ras in place of the old Adalat Courts. In 1880, 
a High Court was established at Allahabad and a Chief Court was 
established at Lahore. Under the Indian High Courts Act of 1911, 
High Courts were established at Patna, Lahore and Rslhgoou. A 
Chief Court was established in Oudh and Judicial Commissioner’s 
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Oourts were established in the Central Provinces,’ yindt and the! 
North-West Frontier Province. Thus, practically every province' 
in British India came to have a High Court or a court with more 
or less similar powers, being the highest judicial authority in the, 
province, subject, in certain matters, to appeal to the Privy Council 
in London. ' 

THE FEDEHAL There was, however, no All-India court competent ' 
COURT, (.g appeals from the High Courts in di&rent 

provinces. The Government of India Act, 1935, provided for the 
establishment of a Federal Court which has since been instituted. 

It is competent to hear appeals from the High Courts in constitu- 
tional matters and in civil matters, if so authorised by the Indian i 
Legislature. 

I 

We shall now proceed to studs' the organisation of the judiciary 
as it exists at pi'esent. , 

I 

At present the Judicial system’ in India consists of three main , 
parts : — ' 1 

(i) The Civil and Criminal Courts in each province with a i 

High Court at their head; 1 

(ii) The Federal Court; and i 

' (hi) The Privy Council. , 

I. ORGANISATION OP JUSTICE IN THE PROVINCES 

1 

1. High Courts ' 

The organisation of the provincial judiciary differs in matters ' 

of detail from proviuce to province, but the following main charac- 
teristics are generally found everywhere. 

Each Governor’s province has a High Court at the head of its 
provincial judiciary, except Assam, Orissa, Sind and the North- 
West Frontier Province. Assam is under the jurisdiction of the 
Calcutta High Court and Oriasa is Under the jurisdiction of the 
Patna High Court. The North-West Frontier Province has a Judi- 
cial Commissioner’s Court, while Sind has now a Chief Court. The 
United Provinces have, besides a High Court at Allahabad, a Chief 
Court in Oudh. The Chief Courts and the Judicial Commissioner’s 
Court are given the status of High Courts for constitutional pim- 
poses, though in matters of legal procedure and powers they are in- 
ferior to High Courts. The Crown has the power to constitute a 
High Court or amalgamate two High Courts. 

*The Gmttal Provinces have now a High Court. . „ ... 

tBven when Sind was a part of the Bombay Presidency, it had its own Judicial Coiniuinioncr s 
Court which was in no way subordinate to the Hieh Court at Bombay. It now has a Chief Court. 
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COMPOSITION. Every High Court consists of a Chief Justice and 
a number of Puisne judges appointed by Uis 
Majesty. The maximum number of judges to be appointed in each 
Court, the salaries and allowances of the judges and their rights of 
leave and pension are all fixed by His Majesty in Council;* and 
neither the salary of a judge, nor his rights and privileges in respect 
of leave of absence or pension, can be varied to his disadvantage 
after his appointment. Such salaries and allowances are declared 
charged on the revenues of the province and are, therefore, not sub- 
ject to the vote of the legislature. The Federal and the Provincial 
Legislatures are prohibited from discussing or criticising the con- 
duct of the judge of a High Court in the discharge of his duties. 
The Governor is required to reserve any bill which is likely to dero- 
gate from the powers of the High Court so as to endanger the posi- 
tion which that Court is designed to fill, for the consideration of the 
Governor-General who in turn, is required to reserve it for His 
Majesty’s pleasure. Temporary vacancies of High Court judges may 
be filled by the Governor-General who may also appoint additional 
Puisne judges within the number prescribed by His Majesty in 
Council. 

The following persons are eligible to bold the post of a High 
Court Judge: — 

(i) Barristers of England or Northern Ireland, Advocates of 
Scotland or Pleaders of Indian High Courts, of not lass 
than ten years’ standing; 

(ii) Members of the Indian Civil Service of at least ten years’ 
standing, who have, for at least three years, served as Dis- 
trict Judges; 

(iii) Persons who have, at least for five years, held judicial office 
in British India, not inferior to that of a subordinate judge 
or a judge of Small Causes Court. 

Thus, recruitment may be made from any of the three soui-ces — 
the Bar, the Civil Service and the Bench, there being no rigid pro- 


maadsmiR number of Judges in the different High Courts has been fixed by Hie Mtajeety 
in Couitoil as abovn betcm. In each oaaei the number le cxoIubIto of the Chief JuBUce» the Qiia 
Judge or the Judicial OmmiimoneT, as the case may be. 

High Court at Maximum number 

Madras IS 

Bombay 18 

Calcutta 19 

Allahabad 18 

Lahore 18 

Fotna 11 

Nagpur 7 

Chief Court of 

Qudh 8 

Sind 2 

Court of the Jud. Com. of 
N. W. F, P, 


2 
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portions of pobtb assi^ied to any category. ♦ But no person can be 
appointed Chief Justice, unless, when first appointed to judicial 
office, he was a barrister, an advocate or a pleader or unless he has 
served for not less than three years as a judge of a High Court. 
Thus, members of the Indian Civil Service, unless they also happen 
to possess professional legal qualifications, would not be straight- 
away eligible for this office. Once appointed, the judge of a Hjgh 
Court cannot be removed from office, except by His Majesty, on the 
ground of misbehaviour or of infirmity of mind or body, if the 
Judicial Committee of the Privy Council, on reference being made 
to them by His Majesty, report that the judge ought, on any such 
ground, to ho removed. Neither the Governor nor the Provincial 
Legislature has any control over the tenure of the judges. A High 
Court judge may, however, resign office at any lime, and is required 
to retire on attaining the age of sixty. 

High Goiu'ta, being the highest civil and cri- 
minal courts in the province, are primarily con- 
cerned with hearing appeals from the lower courts, but the High 
Courts at Bombay, Madras and Calcutta also exercise original juris- 
diction in addition to the appellate jurisdiction enjoyed hy others. 
In civil matters, their original jurisdiction extends to cases involving 
amounts of Bs. 2,000 or over and in criminal matters, their originid 
powers extend to trying eases committed to them by Presidency 
Magistrates. The appeals from lower courts to the High Court are 
governed hy rules laid down in the Civil and Criminal Procedure 
Codes. The High Courts also supervise cases in lower courts, isf5ue 
general rules and forms of proceedings, settle fees, call for returns 
and have the important power to transfer cases from one court sub- 
ordinate to them to another or to themselves. They have, however, ' 
no jurisdiction in matters connected with land revenue. 

2. Inferior Courts 

Below the High Court in each province are the two branches 
of Civil and Criminal justice. Immediately subordinate to the High 
Court in matters civil is the District Court and, in matters criminal, 
the Sessions Court; and below each of them is the .subordinate 
judiciary and the lower magistracy, respectively. 

TKE DISTRICT y/jg District Court is presided over hy the District 
Judge. Generally, one such court exists in every 
revenue district. The judges are recruited either from among the 
members of the Indian Civil Service, or by promotion from the sub- 
ordinate judiciary, or directly from among the members of the Bar 

♦Poniflily. at least one-thiid at the Dumber of judecs had to he Barristers and nnoUjcr one-third 
members of the Indian Civil Service, so that the room for recruitment from pleaders of Indian Hi»h 
Courts and the lower judioiory was oonblderaWy rettricled. 
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of not less than five years’ standing. Their appointments, postings 
and promotion are made by the Governor exorcising his individual 
judgment but after consultation with the High Court. The func- 
tions of the District Court are both appellate and original. It hears 
appeals in certain cases decided by the subordinate judges and also 
tries original civil oases involving large amounts. The appeals from 
the District Court lie to the High Court, as prescribed by rules of 
the Code of Civil Procedure. 

SUB-JUDGES. Below the District Court is the inferior judiciary 
consisting of subordinate judges of the first and 
8(‘Cond class, having only original powers of trying suits involving 
certain prescribed amounts.* Their appointments are made by the 
Oovernor on the recommendation of the Public Service Commission 
of the province, which also prescribes the necessary standard of 
qualifications required for the posts. Their posting, promotion and 
granting of leave are in the hands of the High Court. A subordinate 
judge is generally found in each of the two or three divisions of a 
district. The bulk of the petty civil cases is disposed of by him, 
subject to appeal to the District Court. 

' capitals of provinces, there are Small Causes 

Courts to relieve the High Courts of petty civil 
cases. They have only original powers to try suits involving amounts 
not exceeding Ks. 2,000 in the case of those established in the three 
Presidency towns and Bs. 500 in the case of others. 

order to deal with matters connected wilh land 
revenue, there are separate courts known as 
Bevenue Cotirts. The Collector of the District constitutes the chief 
revenue court in the district and appeals from his decisions lie to 
the Divisional Commissioner. 


T^^MsioNS The Sessions Court consists of a Sessions Judge 
and Additional Sessions Judges appointed in the 
same way as District Judges. The functions of the Court relate to 
criminal matters and the Court has appellate as well as original 
powers. It hears appeals from the lower magistracy, in accordance 
with the provisions of the Criminal Proeedwe Code. It has origi- 
nal jurisdiction over cases of grave nature committed to it by the 
loAver magistrates authorized in this behalf. Appeals from the 
Sessions Court lie in certain eases to the High Court. A sentence of 
death pronounced by a Sessions Court must be confirmed by ihe 
High Court, In Bombay province the offices of the District and 
Sessions Judges ai’e held by the same person who possesses both civil 
and criminal powers. 


*14 |K»ne CMM, rtovioelal Govettunenta ooDfn magisterial poveia on the sub- judges. 
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THE DISTBICT 
UAGISTBATE. 


Below the Sesaions Court are Magistrates of the 
MAGISTRACY. first, second and third class. A first class magis- 
trate has powers of sentencing a person to imprisonment for a period 
not exceeding two years or inflicting a fine not exceeding Us. 1,000.| 

A second class magistrate can sentence a person to imprisonment for 
a maximum period of six months and inflict a fine not exceeding 
Es. 200. A third class magistrate can sentence a person to impri- 
sonment for one month or fine him up to Es. 50. A peculiar feature, 
however, of the organisation of the lower magistracy is that the 
revenue ofSeials of the district, whnse duties are primarily executive, 
also exercise magisterial powers. Thus the Collector of the District 
is also a District Magistrate, being a Magistrate of the first class ; the. 
Assistant and Deputy Collectors are Suh-Divisional Magistrates, 
being also magistrates of the first class; the Mamlatdars* and tlieir 
head-clerks have generally second or third class powers. 

The District Magistrate, besides having the powers 
of a first class magistrate, can also hear appeals 
from cases decided by second or third class magistrates withiu their 
territorial jurisdiction. Further, they distribute work among the 
courts of the lower magistrates and transfer cases from one court 
to another or to themselves. They exercise large powers of super- 
vision over the lower magistrates and can call for returns. They 
may also authorize any sub-divisional magistrates to hear appeals 
from second or third class magistrates, or to distribute work among 
them, or to exei’cise general supervision over them. 

While the bulk of the magisterial work is done by 
these stipendiary magistrates who are officials re- 
gularly paid by the Government, there are also Honorary Magistrates 
recruited mainly from retired judges and other Government officials 
or from the landed aristocracy. In some villages the headman is 
given some petty judicial powers. In some provinces, the Village 
Panchayats have been given similar powers to try minor cases aris- 
ing in the village.! 

In the Presidency towns, corresponding to the 
Small Causes Courts on the civil side, there are 
Presidency Magistrates who try minor offences and commit cases 
involving serious ones to the High Court, thereby relieving the latter 
of much unimportant and preliminary work. 

3. Jurors and Assessors. ^ 

INTRODUCTORY. The systcm of trial by jury has been adopted in i 
India in all trials of original criminal cases before ' 
the High C ourt and in some criminal cases before other courts. This 

*Thoae o0icers in of a Taluka or Tohsii are icnown also as Tahsildaib, Mukhtiorkars etc. 

iTba Bomimy Village Panob^ats Amendment Act, 1089, has made the constitution of a Judleial 
BeiKm in every vilLa^ei where o Panobayat exists, compulsory. The Bench is given some judicial 
powers. 


HOttORARY 

MAOISTRATES. 


PRISSXDENCY 

MAGISTRATES. 
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system has been borrowed from England where trial by jury has, 
for a long time, been regarded as the bulwark of English liberty. 
The part that it has played in English constitutional development 
has made it a cherished privilege of Englishmen, It is looked upon 
as a guarantee of justice being administered in a popular way, 

THE JXJEY. jn India, a jury consists of nine persons in all 

trials before the High Court, and, in other ti'ials, 
of such uneven number not exceeding nine, as may be fixed by the 
Provincial Government, The jury is only concerned with deciding 
questions of fact, as distinguished from questions of law.* The 
verdict of the jury is normally binding on the court, but the Code 
of Criminal Procedure lays down exact rules in case of disagreement 
between the judge and the jury. Broadly speaking, it may be said, 
that when a judge agrees with the majority verdict of a jury, he 
can give a judgment in aeeordanee with that verdict; in the case 
of High Courts this majority must include at least six jurors.! If a 
, Sessions Judge disagrees with the verdict of a jury, he is to foi'ward 
the ease to the High Coui’t. 

THE assessohs. -[u mofussil courts where it is difficult to empanel 
a jury, trials before Sessions Courts are conducted 
■with the aid of three to four Assessors. Their verdict is not at all 
binding on the judge. 

BKMAHKs. Tinal by jury, or with the aid df assessors, seems 

to have outlived its usefulness. The administra- 
tion of justice in modern times calls for an expert knowledge of legal 
principles and procedure which laymen empanelled on a jury can 
rarely possess. With the permanence of the tenure of the judges, 
there is no longer any fear of the judges being dominated by the 
Government; on the contrary, trial by jury may make for popular 
administration of justice, wbieh may not always be desirable. So 
long, however, as the Executive in the Provinces is not wholly res- 
ponsible to the people and their representatives, any possibility of 
its interference in the administration of justice is looked upon with 
suspicion. And in so far as the jury provides a popular cheek, it is 
regarded by some as desirable. 


4. Trial of European Suif6ot.<i 

LEGED^rSmoN. European British subjects in India have, from 
the beginning, claimed certain special privileges 
in matters of criminal procedure. Any attempt to place them on the 
same level as other British subjects was, for a long time, keenly 
resented by them. "When in 1883, the Government proposed^ to em- 


diittoetion is not rigid in praoUce. 

'^Thns a vet^ot given by a majority of five against four would not do. 
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power Indian Magistrates to try European British subjects, the latter 
raised a storm of protest and in 1884 the Government was compelled 
to compromise the position by conceding to them the right to claim 
a mixed jury, a jury not leas than half of whose members were Euro- 
peans, Since 1923, the British Indian subjects have also been given 
right to claim a mixed jury.* In matters of procedure in criminal 
courts, the provisions relating to the trial of European criminals 
differ in many respects from those governing British Indian subjects. 
And further, no Bill can be moved in the Federal or Provincial Ijcgis- 
lature if it affects the procedure for criminal proceedings in which 
European British subjects are concerned, unless the Governor- 
General gives his previous sanction. 

5. Gomhination of Executive amd Judicial Powers 

It will be noticed that a prominent feature of the organisation 
of justice in criminal matters is the combination of Judicial and 
Executive functions in the hands of the same officers. No sucli 
combination exists on the civil side where the subordinate judges 
devote themselves purely to judicial duties. Even on the criminal 
side, the combination of functions is not found in the higher rungs of 
the ladder; the High Courts and the Sessions, Courts are concerned 
only with the administration of justice. It is when we come down 
to the District Magistrate and his subordinates that we see that 
officials, whose primary duties relate to collection of land revenue and 
maintenance of order, are also charged with magisterial functions. 


combination of executive and judicial powers 
COMBINATION. is objectionable on the following main grounds. 

Firstly, it militates against the elementary prin- 
ciples of justice, in as much as a fair and unbiassed trial cannot 
always be expected at the hands of an executive official whose outlook 
and judgment ai*e bound to be coloured by a mass of opinions and 
prejudiee.s acquired during the course of his administrative duties. 
It is not unlikely that instead of weighing evidence in a purely 
judicial spirit, he may be carried away by other considerations 
including the need for strengthening himself in the performance of 
his executive duties. The citizen has thus no guarantee that he 
would always get justice ; his liberty is therefore, at stake. Secondly, 
as most of the criminal cases are instituted on complaints made by 
the executive police officers and other government servants, it is 
hardly fair that members of the executive should sit as judges. They 
would naturally be influenced by extraneous considerations, and it 


would, in theory, amount to making one of the parties to the dis- 
pute also a judge. This would happen specially where an accused 
is not on good terms with the officials of a locality. In su ch me^ 

^'m&ed~]|ury In their case means a jury not less than half of whoso members are British Indian 
Subjects. 
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justice administered by the executive may be little better than a mere 
farce. Thirdly, the lower magistracy cannot, under this system, show 
any independence of judgment as it dare not have open diifereueeh 
with other magistrates in the district who may be superior to them 
in their executive capacity. An undesirable tendency on the part of 
ithe lower revenue officials to please the higher authorities who may 
secure for them promotion and other favours cannot, therefore, be 
completely eliminated. Fourthly, the mental equipment required 
for the performance of judicial duties is not often the same as lhat 
irequired for the efficient discharge of administrative duties. The 
'one requires a cool and unbiassed judgment, capacity to sift and 
weigh evidence and expert knowledge of law and procedure; while 
the other requires a strong will, power of organisation, vigilance 
and capacity to take quick decisions. To look for these qualities in 
the same person is to expect the impossible from human nature. 


TOj^N^iON?*^ above objections, it is not surpris' 

ing that there has been in this country a long and 
sustained opposition to the principle of combination of powders. But 
the system has been defended on two practical grounds, concentration 
of authority and economy. It is argued that “there is a side of 
magisterial work which must be regarded as preventive rather than 
as punitive, and that it is of great importance especially in a country 
where crime is unfortunately so rife, and where breaches of the 
peace of the most serioiis character may arise at the shortest notice, 
that the head of the district administration should be sufficiently 
armed to be able to deal effectively with the danger of upheaval and 
outbreak.”* In other words, the magisterial powers vested in the 
Collector enable him to assert his authority with greater quickness 
and vigour than would be otherwise possible. Moreover, the average 
Indian villager is more amenable to a single officer with large powers 
than to a multiplicity of local officials witti divided authority. Separ- 
ation of judicial from executive functions is also objected to on 
financial grounds as it would necessitate the appointment of separate 
officers to do magisterial work. 


CONCLUSION. Tjie first argument against separation has value 
which must at once be recognised; but with the 
gradual raising up of the level of administrative efficiency and the 
inculcation of the spirit of obedience to law, it is bound to lose 
much of its force. Moreover, any possible loss on this side must 
be viewed side by side with a much greater gain that would accrue 
in the shape of a purer administration of justice. The other objection 
relating to finance is, however, open to dispute. Provincial Govern- 
ments have not carefully investigated the possibilities of minimising 
the additional expenditure necessary in the event of separation. It 
is the considered view of many able lawyers and judicial officers that 


*81in(nt Cornmlnion Bepoxt, Vd. I, p, 288. 
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a practical scheme could be framed whereby the separation may be 
effected, without saddling the country with additional cost. It was, 
therefore, surprising that the popular ministries in the different 
provinces, with the exception, of those of the United Provinces and 
Sind, have given no serious thought to the question of separation and 
some of them have actually defended the system. The principle of 
combination of these powers is so glaringly defeetive that the ques- 
tion of its abolition is merely a matter of time.* 

6. Standard of Justice 

A close study of the working of civil and criminal courts would 
show that apart from the inferior criminal courts where the com- 
bination of executive and judicial powers necessarily detracts from 
the purity of justice, the standard of administration of justice is 
generally of a high order. The procedure prescribed allows ample 
opportunities for an adequate defence and for the exercise of the 
right of appeal. The higher officers have shown impartiality, strict 
adherence to law and freedom from executive influence. The sys- 
tem, however, suffers from being too cumbrous, dilatory and ex- 
pensive. 

II. THE pedbraij court 

ITS NECESSITY. federal constitution necessitates the establish- 
ment of a supreme judicial tribunal of the highest 
independence to adjudicate upon, and decide, all legal disputes 
between the federal units and the Centre. Questions relating to the 
interpretation and the construction of the constitution are bound 
to arise when, as in a Federation, there is a predetermined and 
generally rigid distribution of powers between the Federation, and 
its constituent units. And it is only fair that such questions should 
be decided by an independent body in no way subordinate either to 
the Federal or to the Provincial Government. It is for this reason 
that a federal constitution logically implies the creation of a supreme 
or federal court which may act as an "interpreter and guardian of 
the constitution and a tribunal for the determination of disputes 
between the constituent units of the Federation, "t 

tenShe’^’^’ accordance with the provisions of the Govcni- 

sAEABiEs men! of India Act, 1935, the Federal Court was 

established in India in October 1937. ft consists 
at present of a Chief Justice and two other judges. The number 
of judges to be appointed to the court is to be such as His Majesty 
may deem necessary, but this number shall not exceed six, unless an 
address, praying for the increase of the number is presented by the 

*The jhindple o( aewTatlon -was accepted op belialt of the Central Government by Sir II. AdamMn 
in the Imperial Legislative Council in 1808. 

t Joint Parliamentary Committee Heporl, Vol, I, p, 193. 
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Federal Legislature to the Governor-General for submission to His 
Majesty. No case is to be decided by less than three judges. Every 
judge of the Federal Court is appointed by the Crown, and continues 
in oflQ.ee until he attains the age of sixty-five years. He has the 
option to resign his post at any time and can be removed from office 
only by His Majesty on the gi’ound of misbehaviour or of infirmity 
of mind or body, if the Judicial Committee of the Privy Council 
on reference being made to them by His Majesty, report that the 
judge ought on any such ground to be removed. No righi of pre- 
senting an address for the removal of any judge is given to tlie 
Federal Legislature which is even prohibited from discussing the 
judicial conduct of a judge. Nor can the Governor-General sus- 
pend or remove any judge, though he has the power to temporarily 
appoint any of the judges to the post of the Chief Justice of 
India pending permanent arrangements being made by His Majesty. 
Since the passing of an amending Act in 1942, the Governor-General 
is given the power to make a temporary appointment of a judge of 
the Federal Court, if he is satisfied that in view of some personal 
interest which any judge of the Federal Court has already i.aken in 
relation to any particular case, that judge ought not to take part 
in the hearing and detennination thereof and that without that 
judge there are not sufficient judges from the Federal Court avail- 
able to sit for that purpose. The salaries, allowances, rights of 
leave and pension etc., of the judges are fixed by His Majesty in 
Council and cannot be varied to their disadvantage after their 
appointment.* Their salaries are declared charged on the revenues 
of the Federation and are not, therefore, subject to the vote of the 
Federal Legislature which may only discuss the same. Their maimer 
of appointment, fixity of tenure and guarantee of salaries are all 
calculated to place the judges above the political influence of any 
authority in India, t 

QUALIFICATIONS. order to qualify for the appointment as a judge 
of the Federal Court, a person must be one of tiie 

following ; — 

(i) A judge of a High Court in British India or in a Federat- 
ed State, for at least five years; 

(ii) A Barrister of England or Northern Ireland, or an Advo- 
cate of Scotland or an Indian Pleader, of at least ten 
years’ standing. 

Slightly higher qualifications are prescribed for the Chief 
Justice, whose standing at the Bar — ^whether as Barrister, Advocate 
or Pleader — should be at least fifteen years, or who may have been a 


*The idary of fhe Chief Justice has been fixed at Bs. 7,000 p.in. and that of the othcp Judges at 
Bs. 6, BOO p.in. 

tThe tecent appointment of an ex-Executlve CounetlloT of the Governor-General to the Federa 
Court does not appear to be in oonsonance rrltb this principle. 
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judge of a High Court in Britisli India or in a Federated State 
of at least five years' standing, provided that when he was first ■ 
appointed to the office of a judge, he was a barrister, advocate or s 
pleader. This provision is intended to exclude the members of the 
Indian Civil Service who do not possess professional legal qualifi- 
cations from appointment as Chief Justices. 

MEETINGS. Federal Court is to sit in Delhi and at such 

other places as the Chief Justice of India may, ’ 
with the approval of the Governor-General, from time to time ap- i 
point. At one time it was intended to hold the meetings in rotation ' 
in important places like Bombay, Calcutta and Madras, in addition ' 
to the sessions at Delhi. But, the proposal seems to have been sliel- ■ 
ved for the time being as there is not enough work. 

The functions of the Federal Court are of two kinds : — 

(i) To decide purely federal issues, and 

(ii) To hear appeals in civil matters, from provincial High 
Courts. 

decision of purely federal issues is the legi- 
timate and indispensable function of the Federal 
Court, and its functions and powers in this behalf are of statutory 
origin, being clearly laid down by the Government of India Act, 
1935, and cannot be altered by any authority in India; whereas, its 
power to hoar appeals in cM matters from the High Courts in 
British India is a matter of convenience and this power can be con- 
ferred on it by an Act of the Federal Legislature,* 

The federal functions of tlie Court can be classified under three 
heads, Original, Appellate and Consultative. 

1. Original. The Federal Court has exclusive original 
jurisdiction in case of a dispute b.etween any two or more of the 
following parties: the Federation, any of the provinces and any of 
the Federated States in so far as the dispute involves any question 
of law or fact (relating to the constitution or not), on which the 
existence or extent of a legal right depends. 

2. Apjjellate. The court hears appeals from High Couits iu 
British India or in Federated States if the High Court certifies that 
a question relating to the interpretation of the constitution or any 
Order in Council or an Instrument of Accession is involved, who- 
ever may be the parties to that dispute. 

3. Consultative. If at any time it appears to the Governor- 
General that a question of law of great public importance has arisen, 

*The Federal liegislature may by Act provide that i& certain civil cases appealb shall lie ftom the 
High Coutf of 8 province to the Federal Court but no such appeal shall lie unless the anouiit or value 
of the sublet matter of the suit is not less than fifty thousand rupees or mch other sum not less than 
fifteen thousand rupees as may he speoified by the Act or unless the Federal Court gives special lea\ e to 
appeal. 
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or is likely to arise and that it is expedient to obtain the opinion of 
the Federal Court upon it, he may refer the matter to the Court 
which may give its decision. This advisory function of the Court 
is intended to clear doubts and misconceptions by making the legal 
position quite clear. It may also prevent unnecessary hardship which 
may be caused if things were allowed to take their own course. It 
may, however, be often vexatious or inconvenient for the Court to 
pronounce opinions in the abstract, without reference to any parti- 
cular case that maj'^ have arisen. There is also a very remote danger 
that the Governor-General may, by prior reference, secure an inter- 
pretation favourable to himself and thus prejudice the course of 
justice. 

judgments of the Federal Court are declar- 
atory. It has no means at its disposal to enforce 
its judgments. But aU authorities, civil and judicial, throughout 
the Federation are required to act in aid of the Federal Court. The 
decisions of the Federal Court are binding on all Courts in India. 
Appeals from the judgments of the Federal Court lie to His Majesty 
in Council (in practice, to the Judicial Committee of the Privy 
Council) in two cases only: 

(i) when the judgment is given by the Federal Court in exer- 
cise of its original jurisdiction in any dispute which con- 
cerns the interpretation of the constitution, and 

(ii) in any other matter, by the leave of the Federal Court or 
of His Majesty in Council. 

Thus, ordinarily, the appellate decisions of the Federal Court 
in civil and constitutional matters, would be final. 

CONCLUSION. From the nature of tWe powers conferred on the 
Federal Court, it may be observed that its func- 
tions are noi purely federal, i.e., not merely concerned with the 
Federation and its units, as the power of hearing civil appeals may 
be conferred on it by an Act of the Federal Legislature. Nor can it 
be called a purely constitutional court taken up entirely with inter- 
pretation of the constitution, for any dispute between the federal 
centre and a federal unit or between two or more of the federal units 
which involves a legal question, whether relating to the constitution 
or not, would be under the exclusive original jurisdiction of the 
Federal Court. It is definitely not a Supreme Court or an All-India 
Court of Appeal in the sense in which each High Court would be 
supreme in its province ; for it has in the first place no jurisdiction 
over appeals from High Courts in criminal eases (unless they involve 
questions relating to the interpretation of the Constitution) and, fur- 
ther some of its decisions are appealable to the Privy Council, even 
without its leave. 
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working oi' the Federal Court during (he laM 
six years has been satisfactory from all points of 
view. It has decided a number of disputed cases as also offered 
advice to the Governor-General. It has, in the discharge of its duties 
succeeded in establishing traditions of independence and integrity. 
It has not hesitated to declare ultra vires the legislation passed 
by the special powers of the Governor-General. Though the Consti- 
tution Act has provided the Governor-General with powers even to 
negative such decisions of the Federal Court by resort to fresh legis- 
lation, the same have to be exercised with care and cireuinspeclion. 
This has led some people to believe that the Federal Court is a sari 
of custodian of the ‘liberties’ of the people. This is true only to a 
limited extent. The Federal Court can only keep the respe,f1iv(* 
Governments within their legal boundaries, but if the boundaries 
themselves are too wide the individual has hardly any legal safe- 
guard if the Governments choose to exercise their authority to the 
full. 

III. THE PRIVY COUNCIL 

The Judicial Committee of the Privy Council is the highest 
judicial tribunal for the British Empire and, as such, is the apex 
of the administration of justice in this country. It has no original 
jurisdiction but hears appeals from the decisions of the High Courts 
in British India, both in civil and criminal cases. The civil cases 
are appealable to the Privy Council provided the amount involved 
is not less than Rs. 10,000 ; in criminal eases, the appeal lies to the 
Privy Council only when a question of law, as distinguished from 
a mere question of fact, is involved. 

"With the introduction of the Federal Court, appeals from deci- 
sions in all cases involving disputes about the interpretation of the 
constitution will lie from the High Court to the Federal Court; the 
Act of 1935 also authorises the Indian Legislature to empower the 
Federal Court to hear appeals from the High Courts in the Pro- 
vinces involving a minimum amount of Rs. 15,000; to that extent 
therefore, the appellate powers of the Privy Council are curtailed. 
But since the decisions of the Federal Court are, as explained ehove, 
appealable to the Privy Council, the legal supremacy of the latter, 
as the highest judicial body over India, remains inviolate. 
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1. Introductory 

Central and Provincial Covermnents can, from 
their respective headquarters, exercise only a 
general superintendence and control over the administration of their 
affairs; the task of carrying on the actual administration from day 
to day falls on a large body of Government servants of various lanks 
and grades, usually summed up in the term Services. The moral tone 
of the administration is determined largely by the mental equipment 
and traditions built up by the Services. The need for an efficient, 
honest and sympathetic staff, manning the different departments 
throughout the length and breadth of the country, cannot, there- 
fore, be over-estimated. In order, however, to secure such Services, 
it is necessary to provide for their recruitment by an impartial and 
expert body acting on grounds of merit alone. It is further neces- 
sary to guarantee them security of tenure, adequate salaries, 'fair 
chances of rise and reward for exceptional merit. Favouritism, 
nepotism, vn'ongful dismissals and low salaries should be completely 
eliminated. The Government should, however, maintain a careful 
supervision over the activities of its servants so as to put down all 
oases of corruption, insubordination or neglect of duty. 

2. Growth, of Ihe Services upto 1919 

The history of the organisation of Services in India 
dates from 1772 when the Bast India Company 
decided to stand forth as Diwan and to take over the administration 
of the three provinces ceded to them, into their own hands. The 
native servants were replaced by European officials known as Collec- 
tors who were appointed by Warren Hastings to supervise the col- 
lection of revenue and the administration of justice. Lord Corn- 
wallis put these officers on a permanent basis by including them in 
a “covenanted” service. All superoir posts in the administration 
were reserved by the Act of 1793 for the members of this service, 
and in order to equip them for their task, they were required to 
undergo training in Haileybury College, started in England in 1806. 
The nominations to this service were made by the Court of Direc- 
tors who thus came to wield large powers of patronage. 

The institution of the Covenanted Service led to 
the exclusion of Indians from all positions of 
importance. This was naturally resented in India but, all that was 
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done to respect Indian sentiment was to iiielurle the following pro- 
vision in the Charter Act of 1833 : — 


“No native of the said territones, nor any natural-born subject * 
of His Majesty resident therein, shall, by reason only of his religiou, 
place of birth, decent, colour, or any of them, be disabled from ' 
holding any place, office, or employment under the said company.” 

This clause only declared that Indians were not disqualified, or . 
debarred, from holding positions of responsibility, but nothing was 
done to pursue any definite policy of appointing Indians to higher 
posts. This “wise, benevolent, that noble clause,” as Macaulay 
referred to it, remained, therefore, little more than a pious resolu- 
tion. In practice, Indians were excluded from the Covenanted Ser- 
vice and were employed only as clerks aud subordinates. In 185b, the 
power of nomination to the Covenanted Service was taken away from 
the Directors and the appointments were thrown open to competi- 
tion, but as the examinations were held in London, Indians found 
it impossible to compete with students of British Universities on 
terms of equality. Lack of higher educational facilities in India, dif 
ficulties of distance and social taboos such as long sea voyage sufficed 
to keep Indians out of the way. In 1870, the principle of nominat- 
ing a few Indians, without asking them to stand the competitive test, 
was adopted to secure every year one or two persons for the judicial 
branch of the Civil Service. In 1879, this principle was extended 
to secure recruits for the administrative branch too, but candidates 
of requisite qualifications could not be had in adequate numbers. 
This experiment was therefore dropped, and a Commission was 
appointed to go into the question. The Commission reported in 1887 
and recommended the division of the Indian Civil Service into 
three branches: the Indian Civil Service, the Provincial Civil Ser- 
vice and the Subordinate Civil Service. The recruitment to the 
Indian Civil Service was to continue to be made in England, but 
recruitment to the other two Services was to be made in India ; this 
was expected to give a chance to Indians to hold posts of some res- 
ponsibility. 


INCREASING 
ASSOCIATION OF 
INDIANS. 


The question of the Services was thoroughly exa- 
mined in 1912 by the Royal Commission presided 
over by Lord Islington. The Commission submitted 


its report as late as 1915 ; in the meantime England had gone to war 
and the publication of the report was delayed till 1917. Before Gov- 


ernment could act on its recommendations, the famous announce- 


ment of August 1917 was made by the Secretary of State for India, 
in which the policy of “increasing association of Indians in every 
branch of the administration” was accepted. In order to Implement 


this policy, the Montagu-Chelmsford Report in 1918 recommended 
recruitment to the Indian Civil Service to be made in India in 
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addition to recruitment in London. Since 1922, a certain propor- 
tion o£ recruitment to the Indian Civil Service is made by com- 
petitive examinations held in India. 

3. The position of the Services After the Beforms of 1919 

The introduction of Reforms of 1919 produced 
ExmoPEAN apprehensions among the European members of 

SEBVAiras. Services who could not reconcile themselves to 

a new oi'der in which, instead of formulating policy, they would 
have merely to carry out orders issued by Indian Ministers in charge 
of "transferred” departments. They made an insistent demand for 
statutory safeguards and asked for facilities to retire. Accordingly, 
the Secretary of State in Council adopted a scheme under which All- 
India officers^ selected for appointment before 1st January, 1920, and 
serving under any Provincial Government, were allowed to retire 
before they had completed their normal full service, on a pension, 
proportionate to their length of service. A large number of officials 
availed themselves of this opportunity, and by 1924, no less than 345 
officers had prematurely retired; many of them were senior officers 
whom India could ill-spare. Among the factors that were respon- 
sible for this exodus must be mentioned the persistent criticism of 
official action in the new provincial legislatures, and the non-co- 
operation movement of 1920-22 which ‘‘involved officers and their 
families in personal discomfort and even in serious danger,”* and 
the rise of prices during the post-war years which made it difficult for 
them to meet their liabilities in connection with their families living 
in England. 

This had the natural effect of discoui’aging suitable 
young men in England from taking up a career 
in India. It was, therefore, a problem for the authorities to attract 
persons of real ability. On the other hand, the introduction of 
Reforms led to legitimate demand in this country for rapid Indianis- 
ation of the Services. It was further contended that the recruitment 
and control of any Services by the Secretary of State should no\y 
cease. These difficulties led to the appointment in 1923 of the Royal 
Commission on Superior Civil Services in India, of which Lord Lee 
was chairman. The Commission reported in 1924. Its recomnienda- 
tious which were accepted and acted upon by the Government are 
briefly summarised as follows, t 


THE IjEB 
COMMISSION. 


1. Classification and Becrnitnient. The Commission recom- 
mended that the Indian Civil Service, the Indian Police, the Indian 
Forest Service and the Irrigation Branch of the Indian Service of 
Engineers, should continue to be All-India Services, recruited by the 
Secretary of State. Recruitment to the Indian Educational Service, 

^Simon Goirnnlssion Heport Vol. I, jp. 266. 
tSe6 Sbnon Commlasioii Bepott Vol. 1, p. 270. 
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the ludian Agricultural Service, the Indiau Service of Engineers, 
the Indian Veterinary Service and the Indian Medical Service (Oivilj ' 
was henceforward to be stopped, and officers I'equired for these ' 
departments were to be recruited by the Provincial Governments and 
were to constitute Provincial Services; the officers already appoint- • 
ed to these Services were allowed the rights and privileges of the 
members of All-India Services. 

2. Increased Rate of Ind/ianisation. The Commission expected • 
appointments to the Provincial Services to be confined almost entirely j 
to Indians and therefore put no restrictions on their recruitment. , 
But, with regard to All-India and Central Services, it laid down 
certain proportions in which future recruitment of Indians was to ’ 
be made. \ 

For the Indian Civil Service, it recommended that 20 per cent. ' 
of the Superior posts should be filled by the appointment of pro- 
vincial service officers to “listed posts,” and that direct recruits in 
the future should be Indians and Europeans in an equal degree. 
On this basis, it calculated that by 1939 half of the service would 
be Indian and half European, allowing for Indians in listed posts. 

For the Indian Police, direct recruitment was to be in the pro- 
portion of. five Europeans to three Indians ; allowing for promotion 
from the Provincial Service to fill 20 per cent, of all vacancies, this 
would produce, it was estimated, a personnel half Indian and half 
European by 1949. 

For the Indian Forest Service, the recruitment proposed was 
75 per cent. Indian and 25 per cent. European; and for the Irriga- 
tion Branch of the Indian Service of Engineers, the Commission 
recommended direct recruitment of Indians and Europeans in equal 
numbers with a 20 per cent, reservation of appointments to be filled 
by promotion from the provincial service. 

c. Increase in Emoluments and Privileges. The Commission 
recommended large financial concessions to European members of the 
Seiwices. Increased overseas allowances, return passages to England 
for themselves and their families, enhanced pensions of those mem- 
bers of the Indiau Civil Service who had attained the rank of Exe- 
cutive Councillors or Governors, larger Government contributions 
to the Family Fund for Civil Servants, repatriation at Government 
expense of the family of an officer who died in India, etc., were 
H-mnng the financial privileges extended to them. British officers 
employed in the “Eeserved” field were given the right to retire on 
a proportionate pension, if at any time the department in which they 
were employed should be transferred to the control of Ministers res- 
ponsible to the legislature. They could exercise this option within 
one year from the date of transfer to the control of Ministers. It 
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further recommended that the position of the All-India Services 
should be safeguarded by the establishment of a Public Service 
Commission. 

comfsf^. Government of India Act, 1919, had provided 
for the establishment of a Public Service Commis- 
sion, consisting of not more than five members, of whom one should 
be chairman, appointed by the Secretary of State in Council. It was 
lo discharge in regard to recruitment and control of the public 
services in India, such functions as might be assigned to it by rules 
made by the Secretary of State in Council. The Lee Commission 
recommended its immediate establishment with a view to satisfying 
the demand on the part of Indians for recruitment in this country 
and with a view to providing proiection for the existing services in 
India. A Public Service Commission was accordingly established in 
1925. In 1929, a Public Service Commission was also set up in the 
province of Madras under an Act of the provincial legislature. 

THE PRESENT ORGANISATION OP THE SERVICES 


1. Classification md Beormtment 


The Civil Services in India arc classified under three main 
divisions: — (1) The All-India Sendees ; (2) The Provincial 8wviee.s; 
and (3) The Central Services. 


AIX-INDIA 

SERVICES. 


The All-India Services consist of the Indian Civil 
Service; the Indian Police; the Forest Service; 
the Service of Engineers; the Medical Service (Civil) ; the Educa- 
tional Service; the Agricultural Service; and the Veterinary Service.. 
But recruitment by the Secretary of State lo the last mentioned 
four services has ceased since 1924, and these services have now been 
provincialised. The members of tlie All-India Services, like those of 
the Provincial Services, work generally under the Provincial Govern- 
ments but they are all appointed by the Secretary of State who is the 
final authority for the maintenance of their rights. They are liable 
to serve anywhere in India; but they ordinarily pass their whole 
career in the Province to which they are assigned on their first 
appointment. 


TiiEta 

APPOINTMENTS . 


Appointments to the Indian Civil Service, ihe 
Indian Medical Service (Civil), and the Indian 
Police are made by the Secretary of State who may also make 
appointments to the Irrigation Branch of the Indian Service of 
Engineers. These appointments are made by him on the recom- 
mendations of the British Public Service Commission in England 
and the Federal Public Service Commission in India, both of which 
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eonduet competitive examinations and interview candidates for the 
purpose. Since 1936, the recruitment of British candidates to the ■ 
Indian Civil Service was made by nomination of Honours graduates ' 
of any British University. This practice was defended on the groiuid ' 
that many _ candidates, otherwise .suitable, found it difaeult to take^ 
the competitive examination soon after sitting through their Honours 
Examination. After the outbreak of war in 1939, the principle 
of nomination was partially extended to Indian candidates recruited ■ 
in London but after 1943 the recruitment was suspended “for the : 
duration”. The respective strength of the above Services is to be such ] 
as the Secretary of State may preseribe ; and he shall every year sub- ► 
mit to each House of Parliament a statement of such appointments j 
and the vacancies therein. The Governor-General has the duty to ■ 
keep the Secretary of State informed as to the working of the sys- • 
tern and to make recommendations for its modification. * 

sERVicEs^^^ The Provincial Services (including the Subordi- ‘ 
nate Sersiees) “cover the whole field oE [/rovincial ’ 
civil administration in the middle grades.” Appointments to the " 
Gazetted ranks in the Services are made by the Provincial Govern- ’ 
ments on the recommendation of the Provincial Public Service Com- ' 
missions. 

Central Services are concerned with matters ' 
under the direct control of the Central Govern- , 
ment. Apart from the Central Secretariat, the more important of ^ 
these Services are the Eailway Services, the Indian Posts and Tele- 
graph Service and the Imperial Customs Service. To some of these 
the Secretary of State makes appointments, but in the great majority 
of cases, their members are appointed and controlled by the Govern- , 
ment of India. In framing the rules for the regulation of recruit- 
ment to posts in the Customs, Postal and Telegraph services, due re- 
gard must be had to the past association of the Anglo-Indian com- 
munity with regard to the said services. Appointments to Eailway 
Services are, under the new constitution, to be made by the Federal 
Eailway Authority which is also required to pay due regard to the 
past association of the Anglo-Indian community with railway ser- 
vices in India and to give effect to any instructions which may be 
issued by the Governor-General for securing, so far as practicable, 
to each community in India a fair representation in the Eailway 
services. ’ 

EMoraiLiTY FOR Ordinarily only a British subject is eligible to 
hold any office under the Crown in India, except 
temporarily. But, the Euler or a subject of a Federated State_ is 
pligihia to hold any civil office under the Federal Government. With 
'regard *to Eulers and Subjects of States not federated, or natives 
of tribal areas or of territory adjacent to India, powers are given\ 

H.I.G.— 16 
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to the Secretary of State, the Governor-General and the Governors 
to declare any person eligible to hold office in the services recruited 
by them. Women are generally eligible for all offices but subject 
to exclusion by the Governor-General, Governor or the Secretary of 
State in regard to Services recruited by each. Since the introduc- 
tion of the new constitution in the Provinces, various Provincial 
Governments have framed rules to confine the I’ecruitment to the 
Services to the people of each province or to those who satisfy cer- 
tain stringent regulations regarding the grant of domicile certificate. 
This cannot but affect the efficiency of the Provincial services. 

2. PubUo Service Commissions 

BSTABUSHMENT. iphe recruitment of the Services by the Govern- 
ment of India and the Federal Railway Authority 
is to be made on the recommendation of the Federal Public Service 
Commission which has now taken the place of the Central Public 
Service Commission established in 1925. Appointments to Px’ovin- 
oial Services are made by local Governments on the recommenda- 
tions of Provincial Public Sei'vice Commissions established under 
the Government of India Act, 1935. The Act makes the establish- 
ment of Public Service Commissions in the Provinces obligatory, 
though two or more provinces may agree to have a joint Public 
Service Commission. This facility has been availed of by many 
provinces.'* The Public Service Commission of one province may 
also serve the needs of other px'ovinces, and the Federal Public Ser- 
vice Commission may, with the approval of the Governor-General, 
agree to serve the needs of a province. 

COMPOSITION. The Chairman and members of the Federal Public 
Service Commission are appointed by the Gover- 
nor-General in his discretion, and those of the Provincial Commis- 
sion by the Governor in his discretion. At least one-half of the 
members of every Public Service Commission should be persons who 
have put in ten years’ service under the Crown in India. The num- 
ber of members of the Commission, their tenure of office and tlieir 
conditions of service are fixed, in case of the Federal Commission 
by the Governor-General in his discretion, and in the case of a Pro- 
vincial Commission by the Governor in his discretion. To ensure 
impartiality, the Chairman of the Federal Public Service Commis- 
sion is debarred from further employment in India ; the Chairman of 
a Provincial Commission is eligible only for appointment as Chair- 
man or member of the Federal Commission or as Chairman of 
another Provincial Commission. Members of the Commissions are 
not eligible for any other appointment without the approval of the 
Governor-General in his discretion or the Governor in his discre- 

*Joiat Public Service CoznTPissioos have been eslablished for (1) Bombay and Sind ; (2) the 
Punjab ondN.W.FiP. ; (8) C. "B,, Bihar and Orissa. The remaining provinces have their own separate 
Coamaisiona. 
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tion, according as the appointment relates to a Federal or Provincial 
matter. The expenses of the Gommissioiis including salaries, allow- ' 
ances and pensions payable to the Chairman, members and staff are 
charged on the revenues of the Federation in the case of the Federal 
'Commission, and on those of the province in the case of a Provincial i 
Commission. 

i| 

FUNCTIONS. iphe PubUe Service Commissions conduct examin-l 

ations and interview candidates for appointment] 
to Services. They have a right to be consulted on all matters relat-| { 
ing to methods of recruitment to civil services ; on the principles to 
be followed in making appointments to civil services and posts and | 
in making promotions and transfers from one service to another and 
•on the suitability of candidates for such appointments, promotion^ i 
or transfers; on all disciplinary matters affecting a person serving 
His Majesty in a civil capacity in India ; on any claim by a goverii- 
ment servant for costs incurred by him in defending legal proceed- 
ings instituted against him in respect of acts done by him in the | 
discharge of his duties and on any claim for the award of a pension' | 
in respect of- injuries sustained by a person while on duty. Thd i 
FederaJ or the Provincial Legislature may, with the previous sane- 1 
tion of the G-ovemor-General or the Governor, as the case may be, ' 
extend Ihe functions of the Federal or the Provincial Commission.' 
The Public Service Commissions have no right to be consulted as to i 
the manner in which appointments and posts are to be allocated aa 
between the various communities in the Federation or a Province. 

It iiiust be uoted that the Commissions have been 1 
AT woHi« provided only with advisory powers and that the 

formal powers of appointment and of taking deci- 
sions are not vested in them. Further, the Secretary of State, the 
Governor-General and the Governor are given powers in their dis- 
cretion to make regulations specifying the matters in which it shall 
not be necessary for them to consult the Commissions in respect of 
the services under their charge. The working of the Public Service' 
Commissions in the Provinces has shown that not only is the scope of 
their interference and advice strictly limited hy regvdations, but that 
their recommendations have not been scrupulously followed and ini 
some provinces, matters were taken to a head by a wholesale resort' 
to temporary appointments to posts which were likely to be perma- 
nent. This was done to take advantage of the regulation that officiat-' 
ing or temporary appointments need not he referred to the Pubhe' 
Service Commission. The officers appointed in this way were given' 
the necessary training and experience and were then put up aa oan- 
didatea for permanent employment so that the Commission found It 
difficult to reject their daims. 
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J. ConsUtutional Safeguards for the Services 

When the constitutional changes which finally took 

the shape of the Government of India Act, 1935, 
ivere being considered, the Services felt considerably nervous about 
Aeir position under the new regime and made insistent demands for 
statutory safeguards to secure their rights and privileges. Public 
Dpinion in India was averse to such claims as it was felt that Ues- 
oonsiblc Government could not be firmly established if the Services 
were beyond the control of Ministers. But, the viewpoint of the 
Services was finally adopted. The safeguards provided for them 
inder the new constitution may be classified under three broad 
leads : 


!.• Protection to Officers against Judicial Proceedings. 

2. Statutory Safeguards about conditions of Service. 

3. Special Responsibility of the Governor-General and the 
Governors. 


)i,GAmOT^jUDtaAL proceedings, civil or criminal, can be instituicd 
i>rocebdd 46S. against public servants in respect of any act oon- 
' neeted with the execution of their duties, except 

iWth the consent of the Governor-General in his discretion, or of the 
Governor in his discretion, according as the person is employed by the 
Federal or Provincial Government. But, if such proceedings have 
ilready been instituted, they shall be dismissed, unless the Court is 
satisfied that the acts complained of were not done in good faith. In 
.hat case, the Federation or the Province must bear the cost not 
•ecovered from the plaintiff. Where a civil suit is instituted against 
1 public officer in respect of any thing done in his official capacity, 
:he whole or any part of the costs incurred by him and of any 
lamages or costs ordered to be paid by him shall, if recommended 
oy the Governor-General or the Governor, be charged on the reve- 
lues of the Federation or of the Province, as the case may be. Only 
.he Governor-General and the Governors exercising their individual 
judgment can sanction prosecutions of certain officials specially pro- 
:ected by the Code of Criminal Procedure. No Bill or amendment 
jurtailing such protection afforded to public servants can be moved; 
n the Federal or Provincial Legislature, without the previous sane- 
,ion of the Governor-General, or the Governor, in his discretion. 


.TATUTOBY 

lAFEGXJARDS. 


The following statutory safeguards are provided' 
for the Services by the Government of India Act, 
1935. These fall into two divisions : General Safeguards, and Spe- 
siffi Safeguards for officers appointed by the Secretary of Stt^te for 
India. 
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(fl) General Safeguards \ 

(1) No person, can be dismissed from service by an autboritji 

subordinate to that by which he was appointed. i 

(2) No person can be dismissed or reduced in rank until Ik' 
has been given a reasonable opportunity to show cause against the ' 
action proposed to be taken in regard to him. 

(3) The salaries, allowances and pensions, payable to persons 
appointed before 1st April, 1924, to a post classified as superior shall 
be charged on the revenues of the Federation or the province, 
the case may be. 

(4) No civil post, which immediately before the introduction 

of the provincial part of the new constitution was a post in Centra] 
Service (Class I or Class TI), a Railway Service (Class I or Class TI) 
or a Provincial Service, shall, if its abolition would adversely affect j 
any member of the Service, be abolished except by the Governor - 1 
General exercising his individual judgment, or the (lovernor exerois- ] 
ing his individual judgment, according as the post relates to a | 
Federal or Provincial department. , i 

(5) In the event of the premature abolition of a post held by a I 

person having special qualifications, and not being a regular member ' 
of the civil service of the Crown in India, such compensation as may i 
be deemed necessary by the Governor-General or the Governor, as 1 
the ease may be, shall be payable to that person. j 

(6) No order which adversely affects the conditions of service | 
of a person serving before the introduction of the new constitution 1 
can be made except by an authority which would have been com- | 
petent to make such order on 8th March, 1926 or by some person , 
empowered by the Secretary of State, subject to the right of appeal. ' 

(7) Nothing limits or abridges the power of the Secretary of 

State, the Governor-General, or the Governor to deal with the case 
of any person serving in a civil capacity in India in such manner aSj 
may appear to him to be just and equitable. i 

In addition to the foregoing safeguards which apply to Services, 
in general, the following Special Safeguards are guaranteed to officers, 
recruited by the Secretary of State. ' 

(b) Special Safeguards ^ 

(1) The salary, allowances and pensions payable to such offieerst 
are charged on the revenues of the Federation or the Province as the* 
case may be. 

(2') No rules can affect adversely the remuneration or pensions 
payable to such officers. 
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^ (3) Questions relating to promotion, leave not less than three 

Jmonths, suspension, etc., of such officers are to he decided by the 
Governor-General or by the Governor, as the case may be, exercising 
»his individual judgment. 

• (4) If such an officer feels aggrieved by an order affecting his 

jeonditions of service, he can complain to the Governor-General or 
jthe Governor, as the case may be. 

j (5) No order punishing, or formally censuring such an officer, 
or affecting adversely his emoluments or rights in respect of pension 
pan be made except by the Governor-General or the Governor 
pxereising his individual judgment. Such an order may be appealed 
against to the Secretary of State. 

j (6) If the conditions of service of such an officer are adversely 
affected or if for any other reason it appears to the Secretary of 
State that compensation ought to be granted to any such person, he 
may grant compensation which he may consider just and equitable. 

pPBciAi. HESPON- In addition to the above statutory safeguards, the 
Governor-General and the Governors have been 
jCharged with the Special Responsibility of securing to the public 
. services all rights provided for them by the Government of India 
'Act, 1935, and the safeguarding of iieir legitimate interests. 

14. A Critical Estimate 

I The salient features of the organisation of the Services in India 
may now be summed irp. 

Firstly, recruitment by the Secretary of _ State is 
OF STATE. atiU to continue in the case of the Indian Civil 

' ;Service, the Indian Police, the Reserved Departments of the Gov- 
•ernment of India, the Indian Medical Service (Civil) and the 
Irrigation Branch of the Service of Engineers. Officers who owe 
their appointment to the Secretary of State, and who cannot be 
.touched by any authority inferior to him, cannot be relied upon to 
jshow the same subordination to the Federal or Provincial Govern- 
ments, as officers appointed by, and responsible to, these Govern- 
ments. The Joint Parliamentary Committee in defending the con- 
tinuance of such recruitment observed: “the functions performed 
;by members of these two Services (the Indian Civil Service and the 
Indian Police) are so essential to the general administration of the 
{country, and the need, therefore, for maintaining a supply of re- 
cruits, European and Indian, of the highest quality is so vital^ to 
Ithe stability of the new Constitution itself, that we could not view 
iwithout grave apprehension an abrupt change in the system of re- 
ieruitment for these two Services simultaneously with lie infroffiic- 
taon of fundamental changes in the system of government. It is of 
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the first importance that in the early days of the new order, and 
indeed until the course of events in the future can he more clearly 
foreseen, the new Constitution should not be exposed to ri&h and 
hazard by a radical change in the system which has for so many 
generations produced men of the right calibre.”'* They have, how- 
ever, admitted that this cannot be a permanent measure and that the 
position should be reviewed after some time. 


fifecond/j/, the British element in the All-India 
Services is stiE maintained intact; this is not only 
expensive but constitutes a denial of legitimate opportunities to the 
people of the country to man their own services. Perhaps, the need for 
British officers in the Indian Civil Service and the Indian Police, the 
two Security Services, cannot bo dismissed on mere consideration 
of abstract principles. India is unfortunately torn by internal dis- 
sensions and communal strife and the confidence inspired by a 
European official in times of difficulty cannot be denied. His “inte- ' 
grity, fair play and detachment” have improved the tone of admi- 1 
uistration. But, the time has come when the British element should , 
be eliminated, for people who are long denied opportunities of gov-j 
eming themselves may, because of that very denial, become unfit to , 
govern. It is interesting to read in this connection the following re- 1 
marks made by the Simon Commission: — 


“ . .the British officer can for sometime longer render a valu- ' 
able service to political progress in India. Democracy in our own 
country is not so much a code of principles as a way of living with 
one’s fellow citizens, whether tliey be the majority or the minority 
in the State, It cannot be learned from text-books, and it is inevit- 
able that political theory and pi*actice in India should rest more on 
the letter than on the spirit of British political institutions. If the ^ 
best type of British recruit can be obtained as in the past, Indian 
political life must gain from the advice and service of men in whom 
the practice of British democracy is instinctive.”! 


EXCESSIVB 

SALABIES. 


Thirdly, the salaries and allowances paid to the 
members of the All-India Services are excessive 


and are ont of all proportion to the capacity of the country to pay. 
Even taking into consideration the responsible nature of tlie duties, 
the exceptionally high standards maintained by the Services, the 
trying climate and the long distance from Home in the ease of Bri- 
tish officers, it cannot bnt he admitted that the administration is top 
heavy; its cost absorbs almost the entire resonrees of the country so 
that there is little to spend on departments of social welfare. The 
Governor-General is the highest paid official in the world and draAvs 


*Jolnl Parljamezitary Conunittec Beport, Vol. I, p. 182, 
tSimon Commission Beport, Vol. Xl, p. 200. 
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a salary 'which is higher than the salaries of his political superiors, 
the Secretary of State for India, and the Prime Minister. It is 
strange that India, one of the poorest countries on earth, should he 
administered by Services which are easily the costliest in the ■world. 


BEPB^ENTATION. fourthly, the principle of communal representa- 
tion in the services has been accepted both by the 
Government of India and the Provincial Governments, 'with the re- 
sult that in many cases merit is sacrificed by the necessity of redress- 
ling communal inequalities. So long as the minorities look to gov- 
'ernraent for a guaranteed proportion of appointments, there is no 
! inducement to them to raise their educational standards. In any case, 
jtliis system should not be perpetuated but should be looked upon as 
tentative until the minorities avail themselves of facilities for higher 

’education. 

< 


iTm^siSiviCBS. higher services have provided the country 

with an excellent mechanism of governmeul, by 
'which the smooth working of administration has been reduced to an 


(easy and settled routine. A chain of graded officials eonneets tlie 
/jhead of a pro'vinee with people in general, so that oommunioa- 


ition of government orders is made through well-established channels. 
“(Tributes have been paid to the excellent work of the higher services, 
Iparticularly so that of the members of the Indian Civil Service, on 
I whom falls the primary burden of carrying on the government. It is, 
nowever, distressing that due to lack of specialised services, mem- 
bers of the Civil Ser-vice are often called upon to discharge duties of 
•any and every kind. Even posts of Commissioner of Labour, Regis- 
jtrar of Co-operative Societies, Backward Class Officer and Secretary 
■to Finance Department, etc., which require some technical knowledge 
,are given to people who possess no academic training for their work. 
They are, therefore, compelled to rely upon their general fund of 
.intelligence and on such experience as they may acquire in the course 
'of their duties. But while the general efficiency of the higher ser- 
'vices is undoubted, the same cannot be said of the members of the 
dower services who are rarely recruited on grounds of merit alone, 
are paid amazingly low salaries and are loft largely uncontrolled to 
recoup themselves on the ignorant peasantry. In several depart- 
ments, corruption has been so systematically organised that it is 
difficult to believe that it could have been developed 'without the 
active co-operation of some senior officers. 


acceptance of the principle of self-government 
for India has naturally altered the position of the 
'Ser'vices who have no longer that freedom of action', that unlimited 
'prestige and that final authority which they naturally enjoyed<- under 
•a bureaucratic system. The fear of creating a perfect machine in- 
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'Capable of adjusting itself to changed conditions "was anticipated 
thirty years ago by Lord Morley who said: “Our danger is the crea- 
tion of a pure bureaucracy, competent, honourable, faithful aiid in- 
dustrious, but rather mechanical, rather lifeless, perhaps rather 
soulless.” The iuUoduetiou of Reforms of 1919 and espeeiaUy the 
inauguration of Provincial Autonomy revived these fears, and it was 
felt that Responsible Government in India could not function suc- 
cessfully so long as "the Steel Frame of the Services” secure in 
rights, and used to an atmosphere of prestige and unq[uestioned obe- 
dience, remained unsympathetic. The special safeguards provided 
for them by the Government of India Act, 1935, strengthened such 
fears. 


co-opKHATiON. worMiig of Provincial Autonomy since April 

1937 has dispelled such apprehensions. The Ser- 
vices, though perhaps not as accessible, sympathetic and imaginative 
as a purely democratic government would have them to be, have 
shown a spirit of accommodation and a power of adaptation to which 
glowing tributes have been paid.* Unfortimately, a few allegations 
■of insubordination and high-handedness on the part of some of the 
senior-most officers have been made by responsible ministers in cer- 
tain provinces. These should not, however, be allowed to obliterate 
the main fact that on the whole the Services have co-operated with 
their new masters — ^the Ministers — ^in launching new schemes and 
programmes to which they might have been personally opposed. The 
following remark of the Joint Parliamentary Committee may be 
quoted with approval: — ^“One of the strongest supports of ^he new 
■Governments and their new Ministers that we can recommend, and 
that the Constitution can provide for, will he impartial, efficient and 
upright Services in every grade and department.”! The old jibe 
that an Indian Civil Servant was neither Indian, nor Civil, nor a 
servant is no longer tenable. It is now for the new Governments to 
allow their responsible officials a wide discretion and to support 
them in the exercise of it f.g.Jnst unreasonable critioisui, even ao they 
expect the Services to loyally carry out the policies of the Govern- 
ments, irrespective of their personal wishes in the matter. 


* ** CongresB and the Serviaes» starting about ns far opart os It was possible to be, learned to work 
together, Congress learned the stubborn facts of Bdmini&tiation. The Services learned the 
ixnpllcntioiv of democratic control,'* Sir Hnny Haig, in a paper read before the East India Associationr 
Asiatic Review, July 1940. 

t Joint Parliamentary Committee Report, Vd. I, p. 178. 



CHAPTER XV, 

PROVINCIAL ORGANISATION 


1. The District and its Sub'Dvomons 

THE DISTRICT, rpjje organisation of administration in each pro- 
vince is based on the division of the province into 
a number of "Districts.” The District in British India represents, 
the tmit of administration. "Apart from exceptional areas such as 
the Presidency towns, every inch of soil in British India forms part 
of a District.”'* The size and density of population of the districts 
vary considerably, but an average district would cover an area of 
over four thousand square miles containing a population of nearly 
a million souls. "Many are much bigger. Mymensingh district 
holds more human souls than Switzerland. Vizagapatam district, 
both in area and population, exceeds Denmark. In the United Pro- 
vinces, where districts are small and the population dense, eacli col- 
lector is on the average in charge of an area as large as Norfolk and 
a population as large as that of New Zealand. The Commissiouej' of 
the Tirhut division looks nfler far more people than the Govern- 
ment of Canada. 

MA^iSTMTE^”’*' district is in charge of an officer — ^known in 

• " some provinces as the Collector and in others as 

the Deputy Commissioner. He is usually a member of the Indian 
Civil Service, though sometimes a member of the Provincial Civil 
Service holding a "listed” post is appointed. "The district officer 
has a dual capacity; as Collector he is the head of the revenue organi- 
sation, and as magistrate he exercises general supervision over the 
inferior courts and, in particular, directs the police work. In areas 
where there is no permanent i-evenue settlement he can at any time 
he in touch, though his revenue subordinates, with every inch of 
his territory. This organisation in the first place serves its peculiar 
purpose of collecting the revenue and of keeping the peace. But 
because it is so close-knit, so well-established and so thoroughly un- 
derstood by the people, it simultaneously discharges easily and effi- 
ciently an immense number of other duties. It deals with the regis- 
tration, alteration, and partition of holdings; the settlement of dis- 
putes; the management of indebted estates; loans to agriculturists; 
and, above all, famine relief. Because it controls revenue, which 
depends on agricnltnre, the supreme interest of the people, it natn- 

I I I' II.. I — ■ — -I I - 1., ■ . III I ■ ■ — ,r — ■ - 

^ ^ontagu-Chelintford Heport^ p. 7d. 

'^Ibid, p. 79, 
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rally -serves also as the general administration staff. There exist 
several other departments in the district with staffs of their oAvn, 
such as police, irrigation, roads and buildings, agriculture, indus- 
tries, factories, hospitals and eo-operative credit. They are manned 
hy specialised services. But the heads of the departments, the Dis- 
trict Superintendent of Police, the Executive Engineer, the District 
and Sessions Judge, the Divisional Forest Officer, the Civil Surgeon, 
etc., are to keep the Collector constantly and diligently informed 
of all activities of their departments. Though in matters of routine 
and internal discipline they are responsible to their own depart- 
mental superiors, their subordination to the Collector in matters 
affecting the peace of the district is equally important. 

order to acquaint himself with the conditions 
of his district, the Collector camps from place to 
place, holds durbars, grants interviews and thus establishes a direct 
contact with the people in his charge. Of late, his powers have 
been affected by increasing departmentalisation, by the growth of 
communications and the spread of education, by pressure of desk- | 
work which prevents him from devoting much time to out-door duties | 
and by the gradual tightening of administrative control from above ; i 
so that the golden days of the civil service, when the Collector of > 
a district was the monarch of all he surveyed, are definitely gone. ' 
But even now he wields such large powers that he is easily identi- i 
fied with the “government” by the people of the disti’ict. 

His large magisterial powers of trying cases, supervising over 
the administration of criminal justice and preventing breaolics of 
the peace; his close contact with ail the departments in the district, 
his power of making several appointments of subordinates and 
clerks, and his power of recommending persons for honorary titles 
or other'favours from the Government in addition to his control over 
the entire revenue staff, easily make him the virtual controller of the 
destinies of the people in his charge. -The local influence of the- 
District Officer is thus summed by the Simon Commission: — 

‘‘It is difficult to convey to an English reader how great is the 
prestige of the Collector of a District among the inhabitants whom 
he serves. To most of them, as we have said, ho is the embodiment 
of Government. The authority which he derives from bis statutory 
powers is augmented by the constant exercise of advice and direc- 
tion in matters where he is expected to give a lead. lie wields large 
powers of patronage; he is responsible for making a vast number of 
minor appointments, for instance, of vfllage headmen and account- 
ants, of revenue officials and office clerks. His recommendations for 
honorasy magistrateships and nominated membership of all local 


*MontBgu-Chelintfoid Heport, p, 79. 
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aelf-goveraiug bodies are ordinaidiy accepted. He can grant seats 
at ceremonial functions sucb as “durbars,” and the coveted Indian 
titles and honours, and other rewards, are usually conferred at his 

suggestion the District Officer must remain a very impoi*tant 

person, the embodiment of effective authority, and the resource to 
whom the countryside turns in time of difficulty or crisis. The res- 
pect in which he is held, and the influence which he wields, reflect 
the preference for personal and visible authority, which will endure 
though that authority is the spokesman and instrument of respon- 
sible government. In no future that we can foresee, will the post of 
a District Officer cease to be one which calls for those qualities of 
integrity and decision, which so many of the best kind of public ser- 
vants have exhibited in the service of India.”'* 

TAHsiLS^ o® The District is too large to manage as a single 
unit; it is therefore sub-didded for administrative 
purposes. The divisions are called Talukas or Tahsils and about four 
1o ten of these form the district. The charge of a tahilrn or is 
held by an officer of the provincial civil service, generally kno'wn as 
JVlamlatdar, Tahsildar or Mukhtiarkar. He must know the conditions 
of every village and the woi’k of every village official in his ialvka 
in an intimate fashion. Like the Collector, he has both administra- 
tive and magisterial duties and is charged with maintaining the 
peace of the taluka. 

SUB-DIVISIONS. Intermediate between the distriol and the taluka 
is the sub-division, consisting of two to four 
talukas, in charge of an officer known as Assistant Collector, if he 
is a member of the Indian Civil Service, or Deputy Collector, if he 
is a member of the Provincial Civil Service.! The duties of this 
officer relate to assisting the Collector in supervising the adminis- 
tration of the work of the mauilaidars; he is also a sub-divisional 
magistrate and is empowered to try oases as well as to supervise 
and hear appeals from the lower magistrates. 


ImowImATioN. taluka consists of numerous villages which are 
the lowest administrative units. In a predomi- 
nantly rural country like India where about 90 per cent, of the 
population live in -plages, the importance of the "village adminis- 
tration cannot be over-estimated. The organisation of the village 
differs according to the system of land tenure prevailing in the 
area. There -are two main types of villages in India — ^the Ryotwari 
aijd the Zemindari (or Landlord) Village. In the former, the holders 
of land are individually responsible for the payment of land revenue 


, *Sliiaoa Commission Itepoit, Vol. I, pp, 289-91 . 

; , tm aome of the provinces, he is kno-wti as the Assistant CommissioneT if he bclengB to the 
I jmdlan Civil Service and as Sxtni Assistant Commissioner (B. A. C.) if he belongs to the Ptovlnoial 
' Seevioe. ' 



PROVINCIAL ORGANISATION 


237 


to the Government; in the latter, the responsibility is collective on 
the village as a whole. Bach village, however, has lusually a village 
headman, known differently as Patel, Reddi or Lambardar. Ilis 
office is usually hereditary. He is in charge of the village for all 
purposes of the government and it is through him that the govern- 
ment orders are usually communicated to the people. He perforin', 
numerous duties of a miseellaneous character, i.e., collection of land 
revenue, maintenance of peace and order and recording of births and 
deaths. In some provinces he is also given petty magisterial powers. 
He usually holds a plot of land — called “watan” land— by way of 
remuneration for his service. Then there is the Village-Aceonntaiit 
known variously as Kulkarni or Palwari who maintains general 
records of revenue including registration, transfer and partition of 
^ agricultural holdings and keeps other accounts relating to the 
administration of the village. And finally, there is the Village 
Watchman, known as Vothia, Talari or Chouhidar, who acts as a 
messenger by day and watchman by night. The hereditary charac- 
ter of the village officials is fast disappearing. 

2. Divisional Commissioners 

In all provinces except Madras there are Commissioners in 
charge of groups of some four to eight districts called “Divisions.'’ 
They are senior members of the Indian Civil Service and act as 
intermediaries between the Collectors and the Provincial Govern- 
ment. They supervise the work of the Collectors, hear appeals from 
their decisions in revenue matters and exercise almost direct control 
over certain branches of district work, particularly in relation to 
local self-governing bodies. Thus, they relieve the Provincial Gov- 
ernment of much routine work. A section of opinion in India regards 
the Commissioner as an unnecessary link, but as against this view, 
there is the consideration that “his elimination would involve the 
provincial Governments not only in the loss of expert advice, but in 
the necessity of direct communication with a large number of heads 
of Districts and in interference in matters which at present need not 
come to headquarters at all.”* 

3. Boards of Revenue 

Between the Commissioners and the Provincial Government, 
there exists in every province except Bombay, for the purpose of 
supervising the revenue administration, a Board of Revenue or a 
Binaneial Commissioner. “In their administrative capacity these 
constitute the chief revenue authority of the province, and relievo 
the Provincial Government of much detailed work which would 
otherwise come to it; while in their judicial capacity they form an 

*Siiiion Commluion Bepoit, Vol. I, p.282. 
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.appellate court for the increasm^ volume of revenue, and often of 
rent suits.”* 

4. The Secretariat 

Bach. Provincial Government has a Secretariat usually small 
enough to be located in a single building. Here the Governor and 
his Ministers have their offices. This arrangement makes for 
a simple and easy inter-communication between the vari- 
ous branches of the Secretariat. Each branch of the Secretariat is in 
charge of a Secretary who is usually a member of the Indian Civil 
Service, and is assisted by Joint, Deputy or Under-Secretaries 
recruited generally from the same service. There isi also a Chief 
Secretary who is the senior-most permanent official of the province. 
Ordinarily the “department” is, in India, separate from the branch 
of the Secretariat and is controlled by the head of the department, 
known as luspeotox’-General of Police, Chief Conservator of Forests, 
Director of Industries, Director of Public Instruction, Commis- 
sioner of Labour, etc. Occasionally tlie head of a department js also 
constituted a Secretary to Government for the work of his depart- 
ment. 

. 5 . Bureaucratic Government 

Thus, the administration of a province is conducted by graded 
officials beginning with the Minister in Charge, the Secretary, the 
Head of the Department, the Commissioners, the Collector and 
through him to the Assistant or Deputy ■Collector, the Mamlatdar 
down to the village headman. A notable characteristic of the Indian 
system of administration is the repeated sub-di'vision of the country 
into smaller and smaller units, the officer in charge of each is sub- 
ordinate to the officer immediately above him. This chain of officers, 
one responsible to the other, is often referred to as Bureaucracy. 


^Mont&gUrChelmstoid Beport, p, 79. 
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CHAPTBE XVI 
LOCAL SELF-GOVERNMENT 


1, Introductory 


MIUNING OF 
liOCAli SEIiF- 
OOVKKNMENT. 


By Local Self-Government is meant the govern- 
ment of a locality, in respect of certain functions, 
by the residents themselves or through their elected 
tepresentatives. The modern territorial state being too large to be 
governed effectively, and weU, from one centre, there arises the 
necessity of delegating vast powers to subordinate officials; the 1 
central body has neither the necessary time, nor the requisite know- i 
ledge of local conditions, to do more than merely lay down broad i 
outlines of policy. This leads to concentration of power in the hands j 
of those officials; the larger the country and the more varied the ' 
conditions of its different parts, the greater is the scope for official i 
domination and despotism. Hence the need for developing local self- i 
governing institutions, whereby the people of each locality may, 
instead of submitting to uniform policy, as laid down from above ' 
mid as applied by the local officials, assume control over matters affect- 
ing the locality. The merits of local self-government as against such 
bureaucratic rule are very clear. 


LoS^^sELF^ /^Local self-government offers an excellent oppor- 

GovEBNMENT. ' tuuity to the people to bring their local knowledge, 

interest and enthusiasm to boar on the solution of 
their own local problem^.^ Since it is the wearer who knows 
where the shoe pinches, people of the locality are often in the 
best position to judge the utility of decisions which affect them 
vitally. This is specially so when the State is eoneerned with bene- 
volent or nation-building functions. 'A “Police-State,” which is 
merely concerned with the maintenance' of law and order, would offer 
little scope to the residents of a locality to make any substantial con- 
tribution to the solution of local problems. It is when activities like 
sanitation, lighting, road-making, and education are developed that 
the diversity of local conditions is revealed, and the need for intimate 
knowledge of local conditions becomes imperative. Moreover, the 
provision of social amenities in a locality raises the question of coat, 
and when the benefits of a measure are confined to a particular 
locality, it appears reasonable that the people of that locality should 
pay for it. This, in turn, require the transfer of control over those 
matters- to the representatives of the people of the locality. Such an 
arrangement alone could eliminate all bickerings, develop a sense 
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of “local pride and local shame,” which acts as a healthy stimulant 
and leads to a rivalry among different localities to outdo one another 
in point of local improvements. But, the case for local self-govern- 
ment is not based only on the considerations advanced above; as a 
matter of fact, the advantages explained above are not realised all 
at once, and a temporary setback to efficient and good government 
of the Ipcality may often ensue on the institution of local self-govern- 
ment. The most important reason for the establishment of local 
bodies is that it give,s an opportunity to the citizens tp tdm acilve 
interest in local affairs. Jt teaches the citizens the leo.son? oP co- 
operation, compromise and fellow-feeling. The citizen comes to 
. Imow how, by taking a creative interest in the solution of his local 
' problems, he can promote his own good and that of his neighbourhood ; 
he can realise the essential identity of his interests with those of 
others. Local self-governing institutions are, therefore, the best 
schools for learning the lessons of citizenship. They also offer oppor- 
tunities for training in leadership.' In a democratic country, local 
self-govermnent would appear to be the indispensable training 
ground which prepares for intelligent citizenship and capable leader- 
j ship, the two imjjortant requisites of a successful democracy. 

iL^^sEiS? lOn the other hand, local self-governmexit often 
GOVEBNMBiOT. leads to inefficiency, at least in the beginning, as 
local bodies cannot with their limited resources 
secure the services of people with as great knowledge and capacity as 
the Central Government can,* There is also a danger of the diversity 
of local conditions being emphasised so as tp cause chaotic conditions 
leading to confusion and inconvenience. 'Local bodies are seldom 
immune from narrow rivalries and personal squabbles; sinister in- 
fluences of powerful persons in the neighbourhood, domination by a 
clique, favouritism and nepotism are often associated, with local 
bodies; and if the people of the locality are illiterate and far remov- 
ed from the impact of progressive ideas, conservatism and hostility 
to reform may be strengthened. 


CONCLUSION. fflig dangers of local self-government are as real 
as the advantages which it is expected to yield. 
Hence, in organismg the local self-government of a country therfr 
is need for developing the civic consciousness of the people by pro- 
viding them with the necessary education in the rights and duties of 
citizenship. There is also an imperative need for the Central Gov- 
ernment to keep a watchful eye on the working of the local bodies 
in order to cheek any undesirable developments before they assume 
serioiis proportions. Such interference, if carried to excess, would 
negative the basic principle of self-government; hence, a moderate 
but firm control from above is necessary for the development uf local 
self-government on proper lines. 



LOCAL SKLP- GOVERNMENT 


24 


2. Growth of Local Self-Oovernmeni in India 

India has long been famous for its ancient villag 

communities known as Panchayats which dit 
charged many functions of modern local bodies. But, “Local sclt 
government in India in the sense of a representative organisatiot. 
responsible to a body of electors, enjoying wide powers of admiuis 
tration and taxation, and fxmctioning both as a school for trainin. 
in responsibility and a vital link in the chain of organisms thfi 
make up the Government of the country is a British creation, 'flj 
ancient viUage communities were constituted on a narrow basis t 
hereditary privilege or caste, closely restricted in the scope of thci 
duties— collection of revenue and protection of life and propert 
were their main functions — ^were neither conscious instrument 
of political education nor important parts of the administratis 
system.”* 


ATTOMpra. history of local government in India begin 

from 1687 when the Court of Directors of tb 
East India Company issued an order for the formation of a Corpo 
ration consisting of nominated European and Indian members c; 
the city of Madras. In 1793, the Governor-General was empowere, 
to appoint Justices of the Peace for the three Presidency towns o 
Madras, Calcutta and Bombay to look after sanitation, maintenane 
of streets, etc. These first steps towards local government containei 
no elective principle which was introduced only as late as 187l| 
consequent on the Resolution of Lord Mayo’s Government. Outsid, 
the Presidency towns, there was no attempt at establishing loc:j 
bodies before 1842; the progress made after that was slow; and afle 
1870, the elective Slement came to be introduced in their composition 
too. Various Acts were passed in the different provinces increasin 
the number of elected members, but the progress made wa 
insignificant. 


A new impetus to the movement of local self 
OF 188 a, government was given by Lord Ripon’s Resolutioi 

of 1882. This Resolution advocated the extensioi 
of local self-government on several grounds, the most importan 
^ among them were two. It was in the fwst place desired as “an instru! 
■ ment of political and popular education”; secondly, it was expected 
to utilise the services of an intelligent class of public-spirited mei 
for task of administration which was becoming more compli 
cated; it was also felt that in course of time “as local knowledgi 
and local interest are brought to bear more freely upon loca 
administration,” improved efficiency would follow. The Resolutiof 

*31num CompilMloii Beport, Vol. I, p. 88B. 

B.I.a— 16 
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led, to series of provincial Acts establishing local bodies in rural areas, 
increasing the number of elected members and extending the scope of 
their functions and powers. There was, however, no uniformity In the 
diiferent provinces. But, there was in all provinces a substantial 
agreement as to the general line of the development of rural local 
self-government. “In all. Rural Boards were now for the first time 
brought into existence ; in all, tax-payers were empowered to elect a 
proportion of their members, and in most, the grant to local Boards 
of the privilege of electing their Presidents, was made possible, 
though in practice this power was rarely exercised."* 

uPTO^ifu Though much progress was made as a result of 

this increased activity, the achievements fell con- 
siderably short of expectations. The Report of the Decentralisation 
Commission of 1909 pointed out the natural difficulties in developing 
local self-government in a country like India, and recommended the 
enlargement of powers and the grant of greater independence to 
local bodies. The Montagu-Clielmsford Report reviewed the whole 
I position and came to the conclusion that “the hopes entertained of 
these bodies have not in the past been fulfilled. The avowed policy 
■of directing the growth of local self-government from without rather 
I than from within has, on the whole, been sacrificed to the need for 
results; and with the best intentions the presence of an official ele- 
ment on the boards has been prolonged beyond the point at which 
it would merely have afforded very necessary help up to a point at 
which it has impeded the growth of initiative and responsibility, "t 
Local self-government in India had grown under official protection 
and could not easily shake off official trammels. The District Officer 
presided over the deliberations of the District Local Board and 
regarded it as one of his many activities, “In •effect, outside a few 
municipalities, there w;as in India nothing that we should recognise 
as locS. self-government of the British type before the era of 
Reforms. "J 

Montagu-Chelmsford Report in giving effect 
to the Announcement of August 1917, accepted the 
principle that “there should be, as far as possible, complete popular 
.control in local bodies and the largest possible indepf-ndence for 
them of outside control.” Lord Chelmsford’s Government accord- 
ingly issued a Resolution in 1918 to the effect that “Responsible 
institutions will not be stably-rooted until they are broad-based and 
that the best school of political education is the intelligent exercise 
of the vote and the efficient use of administrative power in the field 
of local self-goTernment." In the course of the Resolution, concrete 


*Sinqiii Coroodaaiqn Ueport, Vol. 1, p. 800. 
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proposals were made to reorganise local bodies on a more democratic 
basis. The Eeforms of 1919 transferred local self-government to 
ministerial control, and the Provincial legislatures availed themselves 
of the new powers given to them to pass laws relating to the com- 
position and powers of the local bodies. Each province aimed at 
lowering the franchise, at increasing the elected element to give it 
absolute majority and at removing the influence of the District Officer. 
The advent of Provincial Autonomy since 1937 has had similar 
‘effects, though of a more far-reaching character. In several pro- 
vinces, the nominated element has been completely done away with, 
and the true foundations of local self-government, as distinguished 
from local government, have been laid. 

ORGANISATION OP LOCAL SELF-GOVERNMENT 

mm^BODias. present organisation of local self-governraen 

in India may be divided into two main parts— 
rural and urban. On the rural side, the important local bodies are :~ 
(a) the District Local Board in each revenue district, except h 
Assam where the taluha local boards represent the largest units o 
local self-government; (b)' the Taluka Local Boards, or Oirob 
Boards, in each taluka or “Circle” of the district; (c) the Villagi 
Panchayats and in the smaller villages, (d) the Village Sanitar; 
Committees. On the urban side, there are; — (a) the three Munioi 
palities of Bombay, Madras and Calcutta; (b) the Municipalities o 
Municipal Boroughs in large-sized towns; and (c) Notified Area 
Committees in the smaller towns. 

The composition, functions and powers of thes 
bodies are not uniform in the different province! 
Local self-government being a provincial matter, legislation affeel 
ing local bodies has been undertaken in every province. The broai 
outlines of the system are, however, the same. The organisation o 
these bodies with special reference to Bombay province is indicate 
in the following paragraphs. 


Z.ACK OF 
UNIFCMaMlTY. 


1 . 


rCHE DISTHICT 
mCAl. BOABD. 


Composition of Local Bodies 

(a) RURAL 

The District Local Board consists of members moi 
of whom are elected, nominations having bee 
abolished in many provinces since the introduetio 
of Provincial Autonomy, The principle of separate electorates ft 
Mahommedans is generally conceded, though in Bombay option hj 
been recently given to the Mahommedam voters of a constiluenc 
to demand the abolition of separate electorates, if they so desir 
In Sind, the principle of separate electorates was, for some tim 
modified in relation to some boards so as to compel candidates of oi 
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community to Beonre a prescribed percentage of the votes of the 
members of the other community. Seats are reserved for Mahommed- 
ans, -women, scheduled castes and backward tribes. The right to vote 
is extended to all those residents of the district who are voters of the 
Provincial Legislative Assembly. Any voter, unless he is a servant 
or a contractor of the Board, or is otherwise specifically disqualified, 
caax stand for election to the Board. Bach Board now elects its own 
President and Vice-President. In Bombay, it is obligatory on each 
District Z;oeal Board to have a Standing Committee of not less than 
five and not more than seven members. The Chief Executive Officer 
of the Board and other officers are appointed by the Board. 

The Taluka or Circle Boards exist only in some 

provinces. They generally consist of a majority of 
elected members, and choose their own chairman. In some pro- 
■vinees, all or a portion of the elected members of the District Local 
Board are chosen by the members of the Taluka board. 


Though the institution of Villa^ Panchayats ia 
of early origin, the* modem Village Panchayats 
have been developed only in the present century, The Decentralisa- 
tion Commission of 1909 made out a forceful plea for their early 
establishment and though a start was made in the years following, 
it was only after the Eeforms of 1919 that real progress was made in 
the direction by the popular Ministers to whom the department of 
local self-government had been ‘transferred.’ In Bombay, the pre- 
sent organisation of the Panchayats is based on the Bombay Village 
Panchayat Act, 1933, as amended subsequently in 1939. So far, it- 
had been optional for a village to have a Panchayat, but the Amend- 
ment Act of 1939 gives power to the Provincial Government to 
institute a Panchayat in every village with a population of 2,000 or 
over. The Panchayat which had hillierto consisted of certain elected 
and certain nominated members, with the revenue Patel of the 
•village (or the senior Patel if there are more than one) and the- 
holder of the village (or the principal among them if there are more 
than one) now consists of all elected members, aU nominations and 
hereditary claims being abolished. The Panchayat is to consist of 
such number of members being not less than 7 and not more than 
11, as the Collector may decide. Seats are to be reserved for mem- 
bers of Scheduled classes and Backward tribes on population basis. 
The right to vote is extended to all male adults residing or holding 
land or building in the village. The tenure of each Panchayat is- 
three years; the President and the Vice-President, known as Sar- 
panch and Deputy Sarpauch, are elected by the members for the 
term of the Panchayat. The Secretary of the Panchayat isi 
appointed and removed, not by the Panchayat, but by Government 
f ISmbers of the Fanohayat by a two-thirds majority can ask for the 
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xemoval of the Secretary. Bach village panehayat must constitute 
a Village-bench of five elected members to -which Ihe Provincial 
Government may assign such judicial duties as it may deem fit. 


TS^OTMMmcBBS. Smallest villages where no panchayats exist, 

the Bombay Village Sanitation Act, 1889, provides 
for the constitution of Village Sanitary Committees consisting of 
three or more members appomted by the Collector of the district. 
There were 123 such committees in the Bombay province in 1936-36 ; 
with the introduction of Panehayats in all villages with a population 
of 2,000 or over, many sanitary committees are automatically 
abolished. 

(b) TJBBAN 


The Municipalities of Bombay, Calcutta and Madras stand in 
a class by themselves. They are much larger bodies ; their presidents 
are called Mayors and their chief executive officers are known as 
Municipal Commissioners. In Bombay and Madras the Municipal 
Conunissioners are members of the Indian Civil Service appointed 
by Government, while in Calcutta, the appointment is in the hands 
of the Corporation. The constitution of the Bombay Municipality 
is described in detail below. 


The Bombay MuTddpaUty 

The constitution of the Bombay Municipality is governed by 
the City of Bombay Mimicipal Act of 1888 as amended from time 
to time. At present the Municipality consists of three statutory 
bodies — ^the Corporation, the Municipal Commissioner and the 
Standing Committee. 

THE coBPORATioN. <phe Corporation consists of 117 members, of 
whom 114 are elected and three, the Police Com- 
missioner of Bombay, the Chairman of the Bombay Port Trust and 
the Executive Engineer Presidency Division, who are ex-offido mem- 
bers. There are no longer any nominated members. Of the 114 
elected, 106 are returned by the general voters from the different 
wards, and eight are elected by special constituencies, as follows. 
Four are delegates of labour and four are representatives of the 
Bombay Chamber of Commerce, the Indian Merchants’ Chamber, the 
Bombay Millowners’ Association, and the Fellows of the University 
of Bombay. The election is on the basis of Joint Electorates, there 
being no reservation of seats for any community. The right to vote 
is extended to all residents who pay a monthly rent of five rupees, 
but it i% proposed to have Adult Franchise at the next elections to the 
Corporation. The term of the Corporation is four yeans. It elects 



246 


T 


HOW INDIA IS 'GOVERNED 


its own Mayor every year, and by a convention, the ofiSee is filled by 
members of different communities in rotation. 


The Municipal Commissioner is the chief executive 
officer of the Municipality. He is appointed not 
by the Corporation, but by the Government, usually for a period of 
three years. It is regarded as necessary that the head of such a large 
body should be strong and independent and not entirely under the 
control of the members of the Corporation. But, in order to secure 
his due obedience to the Corporation, it is provided that a Mimicipal 
Commissioner may be removed if 64 Councillors so desire. The 
Municipal Commissioner is assisted by two deputy Commissioners 
appointed by the Corporation with the approval of the Government. 
The other officers, e.g., the Municipal Secretary, the City Engineer 
and the Health Officer are all appointed by the Corporation. The 
chief functions of the Municipal Commissioner are three: he super- 
vises and controls the entire municipal staff ; he makes appointments 
to posts carrying a maximum salary of Bs. 500 p.m. or less; and he 
prepares the annual budget of the municipality. 


coM»aT^™° The Standing Committee consists of sixteen mem- 
1 ' hers all elected by the Corporation. A fresh com- 

mittee is elected after the general Sections and half of the members 
retire every year and new members are elected in their place. The 
Chairman is elected every year from among the members and, by 
convention, the office is held by members of different communities 
by rotation. The main functions of this committee are financial. It 
scrutinizes ,the budget as prepared by the Commissioner before it is 
presented to the Corporation. It may introduce any changes therein 
and present the modified budget to the Corporation. It sanctions 
contracts, establishment schedules and investments; it examines, 
weekly accounts and frames general service regulations for the muni- 
cipal staff. It is thus an important link between the Municipal 
Commissioner and the Corporation. 


There are also two other Statutory Committees, 
the Improvements Committee and the Schools 
Committee each consisting of 16 members elected by the Corporation. 
In the latter Committee, seats are reserved for certain communities 
as follows; Mahommedans 4, Backward Hindus 3, Harijans 1. The 
Corporation appoints other committees to deal with specific problems 
of municipal administration. 

SS^rarALiTms. There are about 800 Municipalities or Municipal 
boroughs in British India with about 21 million 
people remdent within their limits. They consist of a majority of 
elected members. In Bombay, nominations have been recently 
abolished and aU members are, therefore, elected. Communal Elec- 
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torates Lave been conceded to Mabommedans wLo have received 
option to declare by a majority for joint electorates. The election 
is on a wide franchise, those in Bombay province who own or occupy 
a house of Ks. 12 annual value, or Es. 200 capital value, are entitled 
to vote. Each municipality must appoint a Chief OfScer and may 
appoint a Health OfSeer, an Engineer and other officers. ' The Chief 
Officer cannot be removed except by a two-thirds majority, 

Notified Area Committees are formed in those 

areas where Municipalities cannot be established. 
The Bombay District Municipal Act of 1901 permits the Govern- 
ment to notify a town which is the headquarters of a taluka or is 
within one mile of a railway station to constitute a committee. The 
members of this Oommitleo are all appointed by the Government, 
It cannot, therefore, be strictly regarded as a unit of local self- 
government. 

POHT TnusTS. major ports of Bombay, Madras, Calcutta and 

Karachi are controlled by Port Trusts consisting of 
members some of whom are nominated by the Government and soma 
are elected by commercial and municipal bodies. The Chairman of 
the Port Trust is an official. The Government of India Act, lOOS, 
has transferred the control over all major ports to the Government 
of India. 


2. Funotions of Local Self-Governing Bodies 

The local bodies are charged with the performance of funclions 
which are primarily local in character and importance. They arc 
classified into Obligatory and Optional.* It will be noticed that the 
urban bodies are charged with wider functions on the ground that 
their needs and resources are likely to be greater than those of rui’a 
bodies. 

OBLiGATOBY. iphe Obligatory functions are those in regard tc 
which the local bodies are bound to make adequate 
provision; they include: — ' 

(a) the maintenance and repair of roads and other means o' 
communication ; 

(h) the construction, repair and management of hospitals, dis ). 
pensaries, markets, dharmashalas and other public build 5 
ings; I, 

(c) the construction, repair and maintenance of public lanks , 

wells and water-works; ' 

(d) the maintenance of primary schools; , i f 

^e) public vaccination, sanitary works 'and public health: an([ 


*Tbeeetiala giveo In this scotion TeJate to fusctions of I,oc«) Hedies id Bcinbsy, [ 
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(f) the planting and preservation of trees by the side of roads, 
n addition to the above obligatory functions of local bodies in gene- 
•al, the Municipalities are also charged with maintenance of lighting, 
ratering and deansing of public streets, abatement of public nui- 
anees, protection against fire, redamation of unhealthy localities, 
Maintenance of asylums for lepers and lunatics, etc. 

PHONAL. rpjjg Optional or Discretionary functions are those 

which local bodies are permitted to undertake and 
n which they are allowed to incur expenditure. They include : — 

(a) the establishment and maintenance of model farms, distri- 
bution of improved seeds, improvement of the breed of 
cattle and horses and the advancement of agriculture and 
industries ; 

(b) tlie maintenance of relief worts in time of famine or 
scarcity; 

(c) the maintenance and management of light railways, tram- 
ways and telephone lines; and 

(d) any other local works or measures likely to promote the 
health, safety, comfort or convenience of the public. 

The Municipalities have the following additional discretionary 
'unctions Maintenance of gardens, public parks, museums, libra- 
ies, dairy farms, institutions of secondary or higher education ; eon- 
truction of sanitary dwellings for the poor ; provision for music, etc. 
DNCLusiON. ipjie scope of functions allowed to local bodies is, 
in practice, found to be sufficiently wide. In fact, 
ery few municipalities and local boards have cared to undertake all 
he activities they are allowed to, mainly on the ground of lack of 
nance. Proposals for the expansion of the functions of local bodies, 
D as to enable them to control matters like maintenance of law and 
rder have been recently made in certain reponsible quarters; but, 
hey violate the main principle of delimitation of functions of local 
odies. To advocate the transfer of matters of vital importance 
Thieh necessitate a general and uniform organisation to local bodies 
5 to misunderstand the essential role of local self-government.'* 


. Local Finance 


ATN SOURCI3;S. 
F nSCOMB. 


Local bodies derive their income from three main 
sources ; — 


(1) Receipts of fees^for services performed by them, e.g., for 
ipply of water, gas or light; for provision of drainage, scavenging 
nd sanitary facilities; by way of rents for market stalls, etc. 


Self-Govetnment,” by Piraf. M. Venkatarangaiya, Indian 
mat of Political Science, January, 1941. ^ 
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(2) Government "rants for certain services, e,g„ cdaeation .md 
towa^s the salaries of certain officers of local bodies. 

(3) Taxes levied by the local bodies and taxes levied and col- 
lected by the Provincial Government on behalf of local bodies. 

Local bodies are allowed to levy the following taxes: — Tolls; 
Taxes on Land and Land Values; Taxes on animals, vehicles, boats 
or ferries ; Taxes on trades and professions, Octroi duties ; and taxes 
on menial and domestic servants. In practice, the local bodies rely 
only on a few taxes. The District Local Boards depend mainly on 
cess on Land Revenue collected for them by the Provincial Govorn- 
ment; tolls on roads and ferries and octroi duties are the only other 
important taxes generally resorted to by them. There is a general 
unwillingness on the part of local bodies to levy taxation partly be- 
cause of the general poverty of the people and partly because of the 
fear of eoui-ting unpopularity. The Municipalities have shown them- 
selves bolder in this respect and have availed themselves of the op- 
portunity to tax to a greater extent. The Village Panchayats de- 
pend mainly on the share of cess on lapd revenue collected from the 
village, and recently the Bombay Govenunent has made the imposi- 
tion by the Village Panchayats of a House tax compulsory; the tax 
may, however, be paid in cash, land or labour. The other sources 
cf revenue allowed to the Panchayats, e.p., taxes on fairs and festi- 
vals, on sale of goods, on marriages and adoptions and octroi are 
scarcely availed of. 


4. "Worhing of Local Bodies in Ind/ia 

cmral^isATioN. difficult to generalise on the working of local 

self-governing bodies in India. Many of them 
have done splendid work and many have proved utterly incapable 
of performing tbeir duties. “In none of the various sections of the 
field to be surveyed,” note the Simon Commission, “have we to 
paint a picture of unrelieved failure or unqualified success. lu every 
province, while a few local bodies have discharged their responsibi- 
lities with undoubted success and others have been equally conspi- 
cuous failures, the hulk -lie between these extremes. ’ ’* 

The chief defects of our local bodies and the difficulties which 
they have to surmount may he briefly indicated. 

Firstly, the local bodies in India have long been 
dominated by officials and it is offiy recently that 
they have been made self-governing. Elections to them are still 
based on a restricted franchise, seats are assigned on communal basis, 
and the principle of separate electorates is adopted in most of them. 
In some provinces, the official influence of the District Officer is not 


defbctivk 

CONSTITUTION, 


*Siiiicm CommisBion Beport, Vol, I. p, 808. 
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LAdC OF 
CIVIC SENSE. 


yet withdrawn. Composed in this way, the local bodies are inherently 
incapable of maintaining a non-eommunal approach to the solution 
of ttieir civic problems. And wherever, as in the Bombay Munici- 
pality, communalism has been avoided, the results achieved by way 
of provision of civic amenities have been satisfactory. 

Secondly, the financial resources of the bodies are 
inadequate and there is a general apathy in regard 
to taxation among the people j even the taxes that the levied are not 
rigidly and honestly collected. Oases of arrears and embezzlement 
are unfortunately not few. It is a shame that some of the promin- 
ent members of the local bodies have been the worst defaulters in 
this respect, and nothing appears to have been done in spite of tiie 
repeated complaints of the Accountant-General in each province. 

Thirdly, the magnitude of the change involved in 
the transfer of wide powers to the local bodies has 
not been adequately appreciated either by the electorate or by the 
members of the local bodies. The electorate, ignorant, conservative 
and caste-ridden, has not yet imbibed the civic spirit, and votes are 
given more on considerations of community, caste or wealth than on 
grounds of merit. The members and chairmen of local bodies have 
shown a deplorable lack of knowledge of administration. Their de- 
eisions are governed more by considerations of personal or communal 
interest than by the idea of promoting the welfai’e of the people 
under their charge. 

Fourthly, the standard of administrative efflcieni-y 
has in many cases fallen due to excessive inter- 
ference on the part of members and chairmen of 
local bodies in the work of executive officers,* the instability of tenure 
of the staff of local bodies, the making of appointments on communal 
grounds, the scanty salaries of the staff irregularly paid, and the 
low level of the civic consciousness of the people who scarcely bother 
about what is happening around. 

It must be recognised that local self-govern- 
ment in other countries has not been free 
from such difficulties, and too pessimistic a conclusion diould not 
Iherefore, be drawn from our short experience. But, unless efforts 
are made to put it on a sound basis no appreciable improvement can 
be expected. Spread of civic education, grant of more elastic sources 
of revenues, guarantee of stability of tenure for the executive officers 
and, above all, exercise of proper control by the Government seem to 
be urgently e^ed for. "While the spread of civic education is a non- 
eontroversial matter, the other lines of reform do not admit of an 

Simon Coxnmitslon quoted the case of a dlatrlot in whirli the actual supervision ofthe repairs, 
of a road vna patoeUed out among the individual menhers of the board. 
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easy solution. Authoritative opinion is particularly divided as to* 
the best means of safeguarding the position of executive officers. 
The Madras province has already given a lead in this respect by 
provincialising certain important officers of local bodies, who are now 
appointed, transferred and generally controlled by the Provincial 
Government. A similar proposal was, however, rejected by the Bom- 
bay Committee on Local Self-Government, which regarded the exist- 
ing safeguard of removal only by a two-thirds majority of the local 
body as more than sufficient and, therefore, came to the conclusion 
that the establishment of a Provincial cadre would create more pro- 
blems than it might solve. It may be admitted that provineialisation 
of the staff of local bodies will deprive the latter of effective control 
over their servants as also give an opportunity to Provincial Gov- 
ernment to influence the working of locffi bodies from day to day. At 
the same time, the present position leaves too mnch power in the 
hands of the local bodies. It is, therefore, worthwhile considering 
whether local bodies in the province could not co-operate and set up 
an independent body, like the Public Service Commission, wnich 
might he put in charge of recruitment to and regulation of the '>er- 
vieea of local bodies. 


5. Qovernm6nt Control 


VAST LEGAL 

powsais. 


The provincial laws allow large powers to the Pro- 
vincial Government, the Commissioners and the 
OoUeotors, to exercise supervision over the working oC local bodies. 
The Collector can, for example, call for any information, statement 
or account and can require the body to lake certain matters into 
consideration. He may suspend any order of the body if it is likely 
to cause injury or annoyance to the public or, lead to a breach of the 
peace or, order the execution of some work in emergency. The 'Re- 
venue or Divisional Commissioner controls expenditure of the local 
bodies and if in his opinion the number of persons employed, or re- 
muneration assigned to any officer, is excessive, he may require the 
body to reduce the same. The Provincial Governments, in addition 
to final powers of suspending or superseding the local bodies or 
ordering inquiries into their affairs, have also the powers of influenc- 
ing the actual administration of local bodies. A President, Vice- 
President or a member of a local body is removable by Government 
for misconduct, neglect of duty or incapacity; Government sanction 
to appointments to the posts of Chief Officers and Health Officers 
is made necessary if the local bodies are to be entitled to receive gov- 
ernment contribution towards the salary of these officers. The By- 
laws of the local bodies must receive government sanction. No local 
body can raise a loan, without the previous sanction of the Provincial 
Gover&ment which also arranges for annual audit of aeeoimts of the 
local bodies. 
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The extent of control ■which the Governirient is 
authorised to exercise is thus very great. But, in 
practice they have shown reluctance to interfere in the ajQEairs of local 
bodies until matters have reached such a pitch that the supei-session 
of the local body becomes imperative. As such drastic action is 
always unpopular, Provincial Governments have, on the whole, failed 
to exercise a healthy influence over the growth of local self-govern- 
ment. “The failure to reaUse the need for control by the Provincial 
Governments over local self-government authorities” was considered 
by the Simon Commission to be a grave error. They further remark- 
ed that “where spur and rein were needed, the Ministers were only 
i given a pole-axe. ’ ’ What is really wanted is a moderate control ex- 
ercised in numerous waya over the administration of local bodies, so 
that any e-rils may be checked before they attain unmanageable 
proportions. 



CHAPTEE XVn 


EDUCATION 


1. The Growth of Hduoation in India 

importance of education is manifold. Edu- 
cation has a political no less than a purely cultu- 
ral or economic signiflcanee. Education not only civilises man and 
enables him to earn his livelihood, but forms the necessary basis of 
sound government, specially where the ultimate political power is 
vested in the people themselves. 


T^i886. education in India at the time of the 

beginning of British Rule was deplorable. “Not- 
withstanding the traditions and achievements of ancient learning, 
education in India at the beginning of the 19th century was at a 
very low ebb. There were hardly any printed books either in the 
classical languages or in the vernaculars, and Westem education 
had not been introduced. Indigenous village schools, antiquated but 
self-supporting, whether conducted by Brahmin or Muhammadan 
teachers, could not cope with more than a fraction of the vast child 
population. Education for girls was almost non-existent.’’* The 
Ea«t India Company, king a commoreial enterprise, was not quite 
interested in the educational uplift of the people whom it was called 
upon to govern. Yet, a few steps were taken to encourage Oriental 
learning. A Muhammadan College was founded at Calcutta by 
Warren Hastings in 1781, and a Sanskrit College was established at 
Benares in 1792. The Charter Act of 1813 provided for an annual 
sum of one lakh of rupees for the encouragement of education. By 
this time, many people in India, with a view to seeking employment 
under the Company, had learnt English and had acquired a smatter- 
ing of western education. The Company had also felt a dearth of 
lower Indian staff with sufficient knowledge of English; honee, in 
1833 a controversy arose as to the type of education which the Com- 
pany should encourage and spend its moneys on. The Orientalists 
supported the cause of classical languages, e.g., Sanskrit and Arabic; | 
while the Anglicists stood for English. The activities of the Mission- 
aries and social reformers, the greater market-value of western edu- 
cation and the low standards to which oriental education had s^mk 
in the hands of incompetent pandits and maulvia ultimately led to a 
preference for English. To decide the question, the Government! 
appoiifted in 1833 a Committee of Public Histruction presided over' 


* Simon ConmuMlon Vol. I, p. 878« 
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by Lord Macaulay who had just arrived to take charge as India’s 
first Law Member. Macaulay’s able miuute on the controversy bet- 
ween western and classical learning ultimately clinched the issue, 
and in 1835 Government decided in favour of western education, to 
be imparted through the medium of the English language. 

decision of 1835 was a momentous step in the 
uaiAnNiNG. history of education in India. Though its imme- 

diate aim was to produce intermediaries — a class of “natives” 
capable of interpreting the ordens of a superior civil servant to the 
subordinates and the people at large, it was destined to revolutionize 
the mentality of Indians by bringing them in touch with literary, 
scientific and political works of European writers. A few high 
schools and colleges were established by Government to impart 
western education through English and these institutions laid the 
foundations of the present system of education in India. 


THE DESPATCH 
OF 1884. 


In order, however, to organise education on sound 
basis, the Court of Directors issued, in 18Sd, a 


Despatch on Education, which is generally known as Sir Charles 
Wood’s Despatch, laying down the principles on which reorganisa- 
tion of education in India was to be based. It defined the aim of 


education in India to be “the diffusion of the improved arts, sciences, 
philoBophy, and literature of Empire”; it recommended the creation 
of Departments of Public Instruction and the establishment of Uni- 
versities; it called upon the Governments to establish its own high 
schools in every district and to encourage private enterprise by 
grants-in-aid. It further suggested other measures, e.g., grant of 
scholarships, increased attention to vernacular schools, encourage- 
ment of female education, etc., to promote the general growth of edu- 
cation in India. This Despatch was made the basis of educational 
reforms in India. The Departments of Public Instruction were estab- 
lished in every province; Universities were founded at Bombay, 
Madras and Calcutta in 1857 ; in tiie Pimjab in 1882 and at Allaha- 
bad in 1887; and the growth of high schools became rapid. 


EDUCATIONAL 
EXPANSION AND 
HEFORM. 


In 1882, Lord Ripon’s Government appointed a 
Commission under Sir William Hunter, which was 


satisfied with the progress made in secondary education, but recom- 


mended immediate attention to the expansion of primary education 
which had fallen into neglect. In the meantime, certain defects of 


the newly established Universities became apparent, to consider which. 


Lord Curzon called a Conference of European Educational Experts 
in 1901, and appointed a Universities Commission under Sir Thomas 


Raleigh in 1902. This Commission pointed out various defects in 
the constitution and working of the Universities and suggested suit- 
able changes which were embodied in the Indian Universities Act, 
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1904. These changes related to tJiree main heads. Firstly, the con- 
stitution of the Universities was changed so as to provide for reduc- 
tion in the size of the Senate and for the constitution of an Academic ’ 
Council (including Faculties) as separate from the Syndicate. ' 
Secondly, the Universities were required to exercise stricter control 
over their constituent colleges in matters of equipment, staff, hostels, 
etc. Thirdly, Government control over the Universities and colleges 
was strengthened. Eighty per cent, of the members of the Senate 
wore to be nominated by Government; all Eegulations of the Senate 
were required to get Government sanction ; appointments of Univer- ' 
sity professors and the affiliation and disaffiliation of colleges were 
similarly to be sanctioned by Government. The increase in Govern- ( 
ment control reduced the Universities to mere Government depart- 
ments. Moreover, the main defect of the Indian Universities, namely, 
that they were merely affiliating and examining bodies, was not re- ' 
moved. This problem became more serious, as with the multiplica- 
tion of colleges and high schools, the work of the Universities rapidly 
increased thereby affecting the efBoienoy of their administration and 
the quality of their instruction. A Besolution of 1913 issued by the 
Government of India eiuphssised the need for unitary and teaching i 
Universities. Accordingly, the Benares Hindu University was' 
founded in 1915; the Patna University in 1917, and the Aligarh 
University in 1920. > 


coMRH^io™ problem of University reorganisation was fully 

reviewed by the Calcutta University Commission, 
appointed under the chairmanship of Dr. Michael Sadler. The Com- 
mission’s Beport, submitted in 1919, is a monumental work and still 
constitutes an illuminating commentary on the defects of University 
organisation in India. Its main recommendations were, firstly, that 
encouragement should be given to the formation of unitary and 
teaching Universities, and one such University was specially recom- 
mended to be established at Dacca, to relieve the Calcutta University 
of some of its burden. Secondly, the creation of separate colleges 
teaching up to the Intermediate standard only was recommended, and ’ 
the University was to be relieved of control over Secondary and 
Intermediate education by the creation of Boards of Secondary and 
Intermediate education. Thirdly, changes were proposed in the con- 
stitution of the Universities so as to separate their purely academic j, 
functions from their executive functions; the. former were vested in' 
the Academic Council and the latter in the Syndicate. Fourthly, 
the Commission recommended that colleges in Calcutta and in the 


mofussil should co-operate in regard to teaching work. 
The Beport of the Sadler Commission was recommendedf 
by the Government of India to other provinces also, andf 
as a result, after the Reforms of 1919, many schemes or 
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reorganisation of Universities were esirried out in the provinces. 
The Dacca University and the Lucknow University were set up as 
i^tary and teaching universities. The Delhi University was estab- 
lished in 1922. The Allahabad and Madras Universities were recon- 
stituted, A University was established at Nagpur in 1923, In 
Bombay, the constitution of the University was altered in 1928 on the 
recommendations of a Committee presided over by Sir Cbimanlal 
Setalvad. The Dacca, Lucknow and Allahabad Universities have 
separated the Intermediate classes and handed them over to the Inter- 
mediate colleges controlled by the Boards of the Scondary and In- 
termediate Education, The other Universities have not yet given 
up Intermediate work, 

mlv^PMENTS. Reforms of 1919 transferred the control over 

Education to popular ministers who also initiated 
programmes of reorganisation of primary and secondary education, 
A number of measures were taken in each province, the more im- 
portant among them being the handing over of control over primary 
schools to local bodies, and the passing of Compulsory Primary Edu- 
cation Acts authorising local bodies to make primary education com- 
pulsory. The progress of primary education was, however, consider- 
ably impeded by lack of adequate funds. The advent of Provincial 
Autonomy has given a new impetus to the movement, and educational 
reforms based on a new concept of “teaching through the craft 
have been advocated in the Wardha Scheme which was experimented 
upon in some provinces. 

2. The Present Organisation of Education in Zmdia 

The present organisation of education in India may be classified 
under three main divisions: Higher, Secondary and Primary. 


UNivEESiTiBs. Tjie control over higher education is vested in the 
Universities, except to the extent to which the 7 
are relieved of their Intermediate work by Boards of Intermediate 
Education. There are, at presmit, 18 Universities in India. Out 
of these eight, namely, Bombay, Calcutta, Madras, Punjab, Nagpur, 
Agra, Patna and ^dhra Universities are of the affiliating type 
though they also undertake some teaching work; the remaining ten, 
Dacca, -Allahabad, Lucknow, Mysore, Benares, Aligarh, Osmania, 
Delhi, Annamalai and Travancore are unitary and teaching. In 
1940-kl, there were 325 Arts Colleges and 85 Professional Colleges 
in the whole of India; the total number of scholars studying in &e 
Universities and colleges were 140,412 males and 12,550 females. 

TONsnroTiON. Universities in India award degrees (and some 

_ times diplomas) in the faculties of Arts, Science, 
Education, Engineering, Medicine, Law, Commerce, Oriental Learn- 
ing, Technology and Agriculture; some of the smaller Universities do 
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not, however, have all the&e faenlties. The constitution of the differ- 
ent Universities varies in matters of detail, but every University has 
a Chancellor, usually the Governor of the province, and a Vice- 
Chancellor who is nominated by the Chancellor, though in the Uni- 
versities recently established the person usually elected by the 
highest University body is nominated to the post. He usually serves 
in an honorary capacity but in some of the Universities, the Vice- 
Chancellor is a wholetime paid servant of the University. The 
executive functions of the University are usually vested in a small 
body, known as the Syndicate or Executive Council, and the exer- 
cise of academic functions is vested in an Academic Council. The 
Syndicate and the Academic Council have a few ex-officio membei’s, 
e.g., the Director of Public Instruction of the Province and the Re- 
gistrar of the University; the others are elected partly by Boards ofl 
Studies in different subjects and partly by the members of the Senate. 
The Senate is the largest and the most popular body, consisting of 
about a hundred members elected partly by teachers of the University, 
partly by Principals of Colleges, and partly by Registered graduates 
and certain local bodies. Some members are also nominated by the 
Government. Th^ functions of the Senate relate to passing the 
annual budget of the University and deciding all important ques- 
tions of policy, subject to the sanction of the Chancellor, The Vice- 
Chancellor presides over the meetings of the Senate, the Academic 
Council and the Syndicate. 

% 

siTY^’oiRm^' Inter-University Board was established in 

1925. All the Indian Universities are represented 
on it. Its functions are : 

(a) to act as an Inter-University organisation and a bureau of 
information; (b) to facilitate the exchange of professors; (c) to 
serve as an authorised channel of communication and facilitate the 
co-ordination of university work; (d) to assist Indian Universities 
in obtaining recognition for their degrees, diplomas and examina- 
tions in other countries; (e) to appoint or recommend, where neces- 
sary, a common representative or representatives of India at Impe- 
rial or International Conferences on higher education; (f) to act 
as an appointments bureau for Indian Universities; (g) to fulfil 
such other duties as may be assigned to it from time to time by the 
Indian Universities. 

The Board also functions as a National Committee of IntcEec- 
tual Co-operation in India. Its influence on University education 
in India has not been significant. It has only collected some useful 
information and stimulated thought on University problems. 


AFFILIATED 

college;^. 

versifies. 


The colleges affiliated to the Universities prepare 
students for examinations conducted by -the Uni- 
They are inspected and, in some matters, controlled by 


TI T n tv 
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the Universities which have the power to disaffiliate them, Some of 
the colleges belong to the Government and are, therefore, directly- 
controlled by the Director of Public Instruction of the province; 
others are run by Christian Mission Societies, and though at first, 
these institutions had their primary object as propagation of Christ- 
ianity, they are now ^.Imost entirely secular institutions; the remain- 
ing are private colleges started by societies or associations of influ- 
ential people of a locality. The cost of the Government colleges is 
borne entirely by the Government, while the other colleges, if recog- 
nised, receive grants-in-aid from the Government and have, there- 
fore, to snbmit themselves to some government control. 

BDt^TioN Secondai’y Education is imparted in High Schools 

and Middle or Anglo-Vernacular Schools some of 
which belong to the Governmei^t while others are run either by 
Mission Societies or by private bodies, and receive grants-in-aid from 
the Government. Usually, there is one Government High School at 
the Headquarters of every district, originally intended to be a model 
institution. But private effort has now been attracted to such an 
extent that in many places Governments have actually abolished 
their high schools or have handed them over to private bodies. In 
1940-41, the total number of High and Middle Schools in British 
India was 14,711; the total number of scholars studying in these 
institutions was about 28 lakhs; out of these about 4 lakhs were 
females. 

nnoc^TON. Primary Education is imparted in schools the con- 
trol over winch has been transferred to local bodies 
—the Municipalities in the to-wns and the District Local Boards in 
rural areas. In 1940-41, there were 187,164 primary schools, and the 
number of scholars studying in them were about 118 lakhs, out of 
whom about 30 lakhs were females. > 

EDUCATioNf Education department in each province is con- 

trolled by the Director of Public Instruction, 
usually a member of the Indian Educational Ser-viee. He controls 
the entire teaching staff of the government colleges and schools, and 
organises and controls the inspection, recognition and the payment 
of grants-in-aid to institutions run by private or local bodies. He' 
is an eso-officio member of all the governing bodies of the University 
in the province. The Government of India maintain an Bdueatioual 
Cdmmissioner to control education in the Centrally Administered 
Areas and to ad-vise the Government of India on educational matters. 
There is also a Central Advisory Board, revi-ved since 1935, to co- 
ordinate and study problems relating to education in India? 
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3. General Bemarles 


system of educatiou in India lias come iii for 
i-EABNiNG. lot of ci'iticism. Some have raised the fuiidaiin’utal 

issue whether public education in British India has not from the 
beginning been developed on wrong lines. They contend that 
“Western methods and objectives have precluded the growth of au 
indigenous culture expressive of, and responsive to, the different 
types of native genius.” Hence, they stand for a complete “reori- 
entation” of the whole educational system. Nothing, however, will 
now be gained, by abolishing Universities, colleges and schools and 
reverting to Pathahalas and Maktibs ; such a reversion could be advo- 
cated only by those who deliberately shut their eyes to the fast 
changing conditions of modern times. lienee, what is required is 
the study of the main defects of the present system with a view to 
securing its improvement and extension. 


The most glaring defect of the educational organi- 
sation in India is the comparative lack of primary 
edneation. At present, after about a hundred and fifty years of 
British rule, not oven ten per eenl. of the total population win read 
and write j the ignorance of the masses is simply appalling. India 
is a land of villages, and yet more limn half the number of the 
villages ai-e without any school. Female education is in a still more 
unsatisfactory condition. The purdah system early marriage, the 
old conception of woman as a household drudge and the lack of 
female teachers generally account for the low level of female edu- 
cation in India. 


The need for a programme of compulsory and free 
EDUCATION. primary education has long been realised in India, 

and various local bodies have availed themselves of permissive legis- 
lation passed by the provinces to enforce compulsion in certain 
selected areas, hut the question is one which involves large financial 
obligations. Some progress in this respect has been miide by popular 
ministers after tbe introduction of Provincial Autonomy, by estab- 
lishing primary schools in small villages, by starting Literacy Cam- 
paigns and by organising Adult Education, hut as yet, only the 
fringe of the problem has been touched. 

The quality of primary education imparted in 

India is of a very low order. In small villages 
there are single-teacher schools; the staff is largely untrained, Hi- 
paid and over-worked; the methods of education followed are in 
most cases anti-diluvian ; Montessori and Kindergarten classes have 
been started in big towns, hut ijie large percentage of the child popu- 
lation is still tanght on old lines. There is also a lot of wastage and 
stagnation in primary sohools, as aU those who join the primary 
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iKqfects op 

SBCONDAHY 

EDUCATION. 


NEED FOH 

UNIVERSITY 

REORGANISATION. 


schools do not reach the school-leaving standard, hut are generally 
compelled to leave off in the middle j this is specially so in the case 
of females. The control of local bodies over primary education has, 
in many eases, led to favouritism in the making of appointments ami 
in the ordering of transfers, with the result that efficiency has 
suffered. 

Secondary Education in India has long been do- 
minated by ideals of liberal education, and an 
unduly literary bias is given to education imparted 
in the high and middle schools. The schools act primarily as feeders 
of colleges and prepare students for examinations conducted by the 
Universities. There is, therefore, a conspicuous lack of facilities for 
vocational education; agricultural, technical and commercial schools 
are few and far between, with the result that the large body of 
matriculates turned out every year are generally unable to secure 
suitable employment. The standard of instruction imparted in the 
schools is affected by the unwholesome conditions of work of teachers 
in private institutions which offer neither security nor adequate re- 
muneration to the staff. The facilities for the training of teacher'i 
are also inadequate. 

The organisation of higher education in India lias 
revealed several defects. The affiliating Univer- 
sities examining thousands of candidates in numer- 
ous centres situated in the mofussil, and controlling a vast number 
of colleges widely spread out, are clearly over-burdened, so that the 
administration becomes unwieldy, and standards of uniformity are 
difficult to maintain. The demand for* Regional Universities control- 
ling areas of linguistic unity can scarcely be opposed on principle; 
the problem is one of finding adequate funds and a sufficiently large 
number of capable persons to run the new Universities. The Univer- 
sities in India are criticised for lack of co-operation among one 
another in matters of recognition of examinations, exchange of staff, 
specialisation in certain faculties and in conduct of research. This 
failure to co-operate has sometimes resulted in unceremonious recri- 
minations and in one University being merely a replica of the other, 
so much so, that there is an unnecessary duplication of work and 
little scope for specialisation. An Inter-University Board established 
since 1925 endeavours to stimulate co-operation among the Universi- 
lies, but its influence has not yet been considerable. It functions 
mainly as a Bureau of Information on matters relating to University 
Education in India. 

University education is condemned as too literary 
and academic, putting an undue premium on pass- 
ing examinations, to the neglect of other qualities 
which make a successful man; even where Universities have started 
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colleges for technical and commercial education, the instruction im- 
parted is of la theoretical nature : the Universities have shown a sin- 
gular lack of imagination in starting new courses in journalism, li- 
brarianship, insurance, co-operation, etc., so that, on the whole, Uni- 
versity degrees have become mere paper distinctions having negli- 
gible market value and convoying no idea of a person’s true abilities; 
as instruction is imparted in a foreign tongue, most of the candidates 
are unable to benefit from lectures. Thus, the system of higher edu- 
cation is criticised as not being “adjusted to the social and economic 
structure of the country,” and as leading to “educated or partly- 
educated output,” in excess of the country’s capacity to absorb the 
same- 


^VERSITY. While much of the criticism is well founded, it 
must be realised that the essential role of a Uni- 
versity is to prepare its members for Ufe and not for livelihood. The 
blame for inadequate facilities for vocational education cannot bo 
entirely thrown on the Universities; nor is it fair, for that reason, 
to consider provision for Univeraity education as being in exce&s of 
the country’s requirements. A realisation of the true function of 
a University should lead the Government and private enterprise to 
secure the establishment of technical institutions, calling tipon Uni- 
versities to make the necessary changes in their curricula. The need 
for developing and strengthening University education in India 
cannot be over-emphasised. Persons of the highest ability and calibre 
are required in aU walks of life and, with the establishmout of j'es- 
ponsible goveimnent, the task of legislation and administratloii falls 
increasingly on the people of the coimtry; and in the training of 
leaders and citizens, the Universities must play an important part 
Moreover, the success of secondary and primary education would, to 
a large extent, depend on the quality of university graduates who 
rau.st staff the lower institutions. 


4. Post-War Plan of National Education ' 

-A- scheme for a national system of education has ' 
been recently outlined by the Educational Advisor 
to the Government of India. Among other things, it provides for : — 

(1) a universal system of elementary education, introduced by , 

stages, to be in full swing at the end of 40 to 60 years ; , 

(2) a twenty-year campaign, preceded by five years of prepa- 
ration to deal with illiteracy among adults; ' 

I 

(3) extension of facilities for secondary education, both lite- r 
rary and technical, on the assumption that roughly one child in every j; 
five will be able with profit to enter the high school stage; 
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(4) a system of scholarships and other concessions to ensure^ 
that no poor child of ability is kept back ; 

(5) a doubling of the capacity of Indian Uniyersities and co- 
ordination of their activities so as to eliminate over-lapping or dis- 
persion of effort. 


ra™ESTioNS. memorandum further makes valuable sugges- 

tions regarding matters connected with internal 
organisation of the various stages of education and gives prominence 
to improvement in tho conditions of service of teaching staffs, the 
need for more women teachers, the establishment of an All-India 
body to organise technical education, a national youth movement to 
provide recreative and social activities for young people and the 
establishment of an employment bureau under the control of Educa- 
tion departments. 


Smij^SnoNS. scheme is estimated to cost Rs. 313 croros 

annually, when, by the end of 40 to 50 years, tho 
plan for universal elementary education is fully implemented. This 
figure compares with Es. 30 erores which was the total annual ex- 
penditure on education in 1940-41. It is obvious that such large 
expenditure will have to be financed, in part, by resort to borrowing. 
And, it will be the most ‘productive’ loan India has ever raised. 



CHAPTER XVIII 
LAND REVENUE 


1. Iniroductory 

LaJid Revenue is the share of the produce of land' 
paid to the State. The importance of land revenue 
in India is derived from the fact that India is a predominantly 
agricultural country, 'with over three-fourths of the poinilation 
directly or indirectly dependent on agriculture. The State in India 
has, therefore, from the very beginning claimed a share of the pro- 
duce of land, and even now, land revenue is the chief source of 
income to the provinces. Out of Rs. S7 erores of total provincial 
revenues in 1939-40, Rs, 27 erores were derived from land revenue 
alone. 

LAim T^unB.® * There are two main problems connected wilh land 
revenue: — (1) The assessment and collection of 
the share claimed by Government, and (2) the rights and liabilities, 
of diiferent persons, owning or oultivaling land, with special refer- 
ence to such payments of land revenue. The latter may be summed 
up in the term Land Tenure. At present, India exhibits a bewilder- 
ing variety of different systems of laud revenue and laud tenure, 
existing side by side. It would be impossible to understand these 
except by looking at the process by which they were evolved at 
different times. The problem is ununderstandahle except through 
its history. 

2. Short History of Land Revenue and Land Tenure 


"When the East India Company in 1765 assumed 
the Biwani of Bengal, Bihar and Orissa, they 
found themselves face to face wilh a system of land revenue admi- 
nistration which could only he described as a “disorganised scramble 
for the greatest amount of income which could be wrang from the 
land.”* Two centuries before, Akbar, the great Moghul Emperor, 
had with the assistance of Raja Todarmal carried out far-reaching* 
reforms in land revenue. Akbar had the land carefully measured' 
and classified according to the fertility of the soil, and introduced a 
system of decennial settlements, the assessment being fixed at one-' 
third of the normal produce converted into money. The system' 
could, not survive the shook of the disruption of the Moghul Empire 


*ImpcTlaI Gnzetter, Vol. IV, p. 200. 
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advantage was taken by nnnierous adventurers who were charge.l 
with the collection of land revenue to impose their own rights and 
privileges on laud. 


PEHMANBNT 
SETTLEMENT 
IN BENGAL. 


The Company’s first experiments in evolving a 
suitable system of land revenue proved unfortu- 


nate. The commercial instincts of the Company 
favoured the process of farming out land to the highest bidders. This 


was a simple but disastrous policy which could only have one result 


— ^the depletion of the qualities of the soil, and its consequent im- 
poverishment. Warren Hastings improved the machinery of collec- 


tion of land revenue but continued the same method of assessment. 


The attention of the Company was soon drawn to the evil effects of 
the system, and they accordingly instructed Lord Cornwallis to set 
it right. An inquiry was conducted by Sir John Shore and a Settle- 
ment of land revenue was made in 1789, originally for ten years, but 
was in 1793 declared •permanent. Under this system of Permanent 
Settlement, “the Zemindars were declared proprietors of the areas 
over which their revenue collection extended, subject to the pajunent 
of land revenue, and to the liability to have their lands sold for 
failure of payment. The assessment fixed on the land was declared 
to be unalterable for ever, and the Government specifically under- 
took ndt to make any demand on the Zemindars, or their heirs or 
successors, for augmentation of the public assessment in consequence 
of the improvement of their representative estates.’’* The land re- 
venue was assessed at approximately 10/llths of what the Zemindar 
received from the r'yot by way of rent. Though this assewiiient was 
at first regarded as excessive and resulted in several Zemindars com- 
mitting defaults, the system produced beneficial effects in so far as 
the Zemindars had secured permanent right over their lauds, and 
could make improvements on them without having to be adred to pay 
increased revenue. The Company also got its revenues punctually 
without incurring any appreciable cost of collection. The Directors 
approved of the system to such an extent that they contemplated its 
establishment in other parts of India. Permanent Settlement was 
introduced in the area round about Benares and in certain parts of 
the Madras Presidency, but the evils of the system gradually drew the 
attention of the Company. Though the land revenue payable by the 
Zemindars had been fixed, the position of the r'yot in the matter of 
payment of rent to the Zemindar was not safeguarded. Hence, w'ith 
the rise 4n prices of agricultural produce, the Zemindars benefited 
by extorting higher rents from the ryots and pocketing the difference 
themselves. . The Directors realised the mistake which had reduced 
the share of the Government to a fixed sum of money, in spite of 
soaring prices, and expressly forbade its extension to other aifeas. ' 


*Simon Comnus^ion Beport, Vol. 1, p. 830* 
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Sf^MBNTS. Meanwhile, Hir Thomas Mimro, the Governor of 
Madras, introduced a now system of “direct seitlo- 
menls wife the cultivators tliemselves,” Imown as the Eyotwan 
system, in certain parts of Madras. Tliis system was later ext ended 
to Bombay and Burma. In the United Provinces, the Company 
found a different system pr-evedling already. In Oudh, there were a 
number of petty rulers, known as “taluqdars” who had long collect- 
ed land revenue and paid a fixed sum to the previous rulers; in other 
parts of the province, there were certain village bodies in possession 
of the village area. Their proprietary rights were recognised by the 
Company and settlements were jnade with them. A similar system 
was adopted in the Punjab. In the Central Provinces, the British 
allowed certain existing individuals known as Malguzars, to whom 
the land revenue of villages had been farmed out since the days of 
the Marathas, to continue, and ra.ade them responsible for the pay- 
ment of land revenue. In all these provinces, settlements made were 
not permanent but were subject to periodical revision. 

3, Systems of Land Tenure (Iitduding Tenancy) 


There are innumerable systems of land tenure in 
India, but they could be classified under three main 
divisions — Zemindari, ryohvari and mahalwari. Under the Zemin- 
dari tenure, the landlord generally owning large estates and liavhig 
several cultivators under him is the proprietor of land and is directly 
responsible for the pa3Tnenl of land revenue to the Government; 
under the Byotwari system, each individual proprietor of usually a 
small plot of land, estivated by him with the assistance of a few 
labourers, is directly responsible for the payment of land revenue to 
the Government, without the intervention of any middleman. Under 
the Mahalwari system, the village- community as a whole, consisting 
>of several holders of land, deals with the Government; the respon- 
sibility of paying the revenue is joint and several on the part of the 
proprietors. Thus, the landlord, the small proprietor and the 'village- 
community, respectively, constitute proprietors of land in each of 
these systems. 


sim-pROPBiETons. Besides the proprietors, there are usually certain ' 
classes who have claimed semi-proprietary or sub- 
proprietary rights in land; this is specially so in Bengal where the 
process of sub-infeudation has been developed. Some of these sub- f 
proprietors have had their rights recognised by law. 


TENANTS. actual cultivation of land is generally left, even 

in the ryotwari areas, to tenants whose rights in 
land originally depended on custom or contract but have now been ' 
increasingly regulated by Acts of Provincial Governments. Some 
<o£ them are oocupa/ncy tenants and cannot be ejected from land so ^ 
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long as they pay rent; their rent cannot be enhanced at the will of 
the landlord and may be reduced if there is a permanent fall in 
prices or deterioration in the soil, the occupancy right is hereditary 
and alienable; in addition, they enjoy several other rights which 
make their position privileged. On the other hand, there are tenants- 
at-will whose position with regard to tenure, rent, etc., is entirely in 
the hands of the Zemindars. Intermediate between these two classes 
are tenants with rights and privileges of different degrees. The re- 
cent tendency in provincial legislation has been to guarantee security 
of tenure and immunity from enhancement of rent to all those 
tenants who have cultivated a plot of land for a particular number of 
years, subject to certain conditions including regular payment of 
rent. It can scarcely be denied that the large body of tenants should 
be afforded all reasonable protection to allow them to do their work 
with enthusiasm. 


PERIOD OP 
SEtrLEMENT. 


The Settlement of Land Revenue 

The foregoing account of land tenures shows- 
which parties have rights to land and which of them 
are responsible for payment of land revenue to Government. The 
next question is: How is the amount of Land Revenue payable to the 
Government settled? Here, a distinction must bo drawn between 
areas with Permanent Settlement and the remaining areas Avherc 
Settlement is subject to periodical revision. The question of assess- 
ment in the former areas has been decided once for all ; in the latter 
areas, the settlement is revised at the expiration of certain periods 
which are not the same for all provinces. 

The assessment is not based on any uniform prin- 
ciple. In the Punjab, United Provinces and Cen- 
tral Provinces, Economic Rent of the land is regarded as the basis; 
in Madras, Net Produce of the land is taken as the basis ; in Bombay 
no rigid test is adopted and general economic considerations are 
allowed to influence the Settlement officer to fix the land revenue 
payable. 

The actual work of settlement is usually preceded 
by a compilation of a record of all taxable^ land,, 
known as the Cadastral Record, and is accompanied by a detailed 
enquiry into the general economic conditions of the locality to find 
out the changes, favourable or oth&wise, that inight have occurred 
since the last settlement. 


BASIS OP 
SETTLEMENT, 


SETTLEMENT 

PROCEDURE. 


5, The Collection of Land Revenue 

The task of collecting Land Revenue is entrusted' 
to a body of revenue officials who also fosm the 
general administrative staff of the country. The District Collector 
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supervises revenue administration in the district, and has below him 
Assistant and Deputy Collertors, Mamlatdaxs or Tahsildai's, to assist 
him in the discharge oil his duties. All disputes about revenue 
matters are referred to special revenue courts. The Collector of the 
District constitutes the Eevenue Court of the District, anil appeals 
from him lie to the Commissioner of the Division. In all provinces, 
except Bombay, there is a Board of Revenue or a Financial Com- 
missioner, acting as the final authority in matters relating to land 
revenue. 

MMilsioNa^ collection of land revenue is generally made 

in instalments, soon after the crops are harvested. 
In case of floods, failure of rains, destruction by locusts, etc., gov- 
ernment suspend collections and postpone them till the next season, 
or remit the amounts wholly or in part. 


6 . General Eemarlcs 


The system of land revenue in India is defeel ive in 
many re.spects. Firstly, there is a growing opposi- 
tion, recently expressed through peasant organisations, against the 
Zemiudari system. The Zemindaw arc looked upon as social para- 
sites who perform no duties, and yet derive all the benefits, of owner- 
ship of land. This criticism is all the more vehement in permanently 
settled areas where the Zemindars have flourished most at the ox- 
pense of the tenantry. 


Secondly, it is regarded as unfair that certain areas 
should have permanent settlement and thus escape 
any increase in land revenue, while others should submit to periodi- 
cal enhancements. This has created problems not only of equity but 
also of economy. The Government of Bengal derives a much less 
proportion of its income from laud revenue than it would, if the 
areas under its control were subject to a periodical revision; the 
finances of Bengal have all along been in a woeful plight and the 
consequent generosity of the Government of India in assignii^g a 
large share of the proceeds of the export duty on jute and in grant- 
ing lump-sum subsidies has excited the resentment of other provinces*. 


2'Wrdlj/, the methods of assessment and collecticn^ 
of land revenue admit of great improvement both- 
in point of principle and actual practice. A glaring defect, in this 


*The Bengal liOnd Revenue Coimnisaion In their report, published in May 1040, express the yie?r 
that the pemanent settieinent is no longer suited to conditions at the present time and that Ihe^ 
Zemlndan system has developed so many defects that it has ceased to serve any national interests, j 
They, therefore, recommend that all interests in land between the State and the aotuel tillers of the-^ 
soil should be purcdiased by the' State at an. appio^mate cost of Rs. 76 Crore^. Fending necessary • 
legidation to pve effect to this recommendation, it is suggested ^t agricultural income should be , 
taxed. 
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respect, is that even the smallest holder, whose land may not pro- 
duce income sufficient to keep his body and soul together, has to pay 
land-revenue; while the biggest lan^ord pays no more than pro- 
portional revenue, though his capacity to pay is much in excess. And 
since agricultural income is not subject to income-tax, the big Zemin- 
dars are on the whole easily let off.* There is urgent need for ex- 
empting the very smallest of holders from payment of land revenue, 
and for increasing the burden on the Zemindars either by adopting 
a scale graduated according to the amount of income or by levying 
income-tax on agricultural incomes. 


*A Tax on Agrleultuial Inconie haa ainoo lieen introduced in Bihat and A^aam. 



OHAPTEB XIX 
THE POLICE AND JAILS 
I THE POLICE 


1. Growth of Indian Police 

Pre-British system of Police organisation in 
India was baaed on the system of land tenure. Tbe 
local Zemindar and Ms sub-ordinate tenure holders were primarily 
held responsible for all crimes committed within the areas under their 
control. In the villages, the headman was responsible for the main- 
tenance of law and order and was, for that purpose, provided with a 
village watchman. In the towns, there was a Kotwal who main- 
tained a large establishment and policed the whole city. "While the 
Zemindars were expected to defray their own expenses, the village 
watchman was given a plot of land and was allowed to I'cceivo .joo- 
tributions from the people of the village; the Kotwal was granted 
a large salary out of which he also maintained his establishnienL. 

The first step towards the foundation of the mo- 
dern' police organisation was taken by Lord Corn- 
wallis who relieved the Zemindaj‘,s of the burden of policing the 
country and ordered the District Judges of Bengal in 1793 to open 
a Police Station, or a Thana, for every 400 square miles, and to 
place a regularly paid Police Station Officer, or Thanadar, over it. 
The village and town systems were retained with a few modifications, 
From 1801 to 1860, each province made attempts to organize its 
police force; for example, in Madras, in 1816, Sir Thomas Munro 
“took superiutendance of police out of the hands of the sedentary 
judges and placed it in the hands of the peripatetic collector, who 
had the indigenous village police system already under his control.” 
In 1848, Sir George Clarke, the Governor of Bombay, appointed full 
time European Superintendents of Police in many district.'!. The 
Sepoy Mutiny of 1857 drew the attention of the Government of India , 
to the necessity of police reorganisation. 

Accordingly, a Commission was appointed in 1860 
whose main recommendations were embodied in 
‘An Act for the Regulation of Police’ in 1861. As this Act, except 
for a few modifications made by Provincial Acts in Bombay and 
Madras, still governs the principles of police organisation in India, 
the main changes effected by it may be noted. The military police 
as a Separate organisation was abolished except in the North-Wesl:' 
Frontier Province. The control of police in each province was vest- 
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ed in a single officer, the Inspector-General, who was provided witli 
a large staff both at headquarters and in the Districts, The control 
of police in each District was vested in a District Superintendent of 
Police (D.S.P.) with Inspectors, Sub-Inspectors, Head-Constables 
and Constables under him. In 1902, Lord Curzon’s Government 
appointed a Commission to examine the working of Indian police. Its 
main recommendations related to modernizing of the police depart- 
ment, providing for district enlistment and training, appointing 
Indians as Police Station Officers and the creation of Criminal In- 
vestigation Departments (C.I.D.I. These recommendations were in 
the main adopted. 


2. Organisation of Police in British India 

police organisation in India is almost com- 
pletely provincialised. Except perhaps for Gie 
Delhi Imperial Area Police and the advisory staff of the Intelligence 
Bm'eau attached to the Home Department of the Government of 
India, there is no such thing as Indian Police. The control over 
Police is now vested entirely in the Provincial Governments. In 
minor provinces administered by the Chief Commissioners, the con- 
trol is vested in the Chief Commissioner, subject to the general con- 
trol of the Central Government. A special police is maintained by 
the Bepresentative of the Crown in relation to Indian States. 


Bach province has generally a single police force 
xmder its control. In Bombay a separate force is 
maintained by each district. The Inspector-General of Police is at 
the head of the Police Department and is directly responsiblo to the 
^Minister of Law and Order. Below him are Deputy-Inspeetors- 
General controlling certain portions of the province known as 
‘ranges’. In the district, the control is exercised by the District 
Superintendent of Police who is primarily responsible for the re- 
cruitment, management and discipline of the force in his district. 


Though in all departmental matters he is responsible to the Inspector- 
General and the Deputy Inspector-General, he has also certain duties 
towards the District Magistrate, He is imder a dual control. "The 
District Magistrate, as chief executive authority in the Distinct, is 
primarily responsible for the maintenance of law and order and the 


mminal administration of the District, and for this purpose the 
I police force is under his control and direction. The District Super- 
, .intendent of Police is the District Magistrate’s assistant for police 


> -purposes, and it is his duty to keep the latter fully informed, both 


by personal confidence and by special reports, of all matters of im- 
j portance concerning the peace of the District and the state of 
pome.”* The District Superintendent of Police is a member pf the 


> *StmDn Comniinlon Uepoit Vol. I, p. 287. 
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Indian Police Service and lias under him Assistant Superintendents, 
belonging to the same service and Deputy Superintendenls, belong- 
ing to the Provincial Service. Below these are Inspectors in charge of 
“circles,” who are assisted by Snb-lnspectors in charge of police 
stations. In the villages, the Oliowkidar or the village watchman 
still continues to function. Ilis office is generally hereditary and he 
receives no regular salary from the Government’' but is provided with 
land or with moneys contributed by the villagers. There are, in some 
villages. Police Patels whose duty it is to exercise a general suijcr- 
vision with a view to preventing or detecting crime, and to keep the 
officers generally informed on matters relating to crime. 

The control of police force in Presidency towns 

is vested in a Police Commissioner who is not sub- 
ordinate to the Inspector-General and deals directly with Govern- 
ment. There are special Police Acts governing the procedure of 
police in the Presidency towns. The Police Commissioner is respon- 
sible for the recruitment and maintenance of the police force in his 
charge and for the preservation of law and order. 


RAILWAY POLICE. For the prevention and detection of crime on the 
railways, a separate organisation Imown as the 
Railway Police is maintained. Its cost is met from provincial reve- 
nues and its control is vested in Superintendents responsible to the 
Provincial Goverumeut. The Railways, however, maintain at their 
own cost a “Watch and Ward Staff” at strategic centres. 

TIIBC.I.D. Crimmal Investigation Department was started 

in each province on tlie recommendation of the 
Curzon Police Commission of 1902-3 for the “investigation of .spe- 
cialist and professional crime.” These departments coUeet informa- 
tion about crime, take special charge of crimes of an inter-provincial 
nature and investigate conspiracies of a widespread or dangerous 
character. In view of the political situation in the country, tMs de- 
partment has acquired great unpopularity for the excessive interest 
it naturally takes in offences of a political nature. The work of these 
departments is co-ordinated by a Central Intelligence Bureau 
attached to the Home Department of the Government of India. Tho 
Bureau is in charge of a Director who acts as adviser in police 
matters to the Home Department. 


IL JAIL ADMINISTRATION 


1. Organisation fif Jads 


msTOHiCAL. TJie administration of jails in India is governed by 
the Prisons Act of 1894 and the rules issued under 
it. This Act is based mainly on the recommendations of the Jail 


*Iii some paits of the country, the petty village offlceri are given salncles. 
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Commission of 1888-89, consisting of two officials of the Government 
of India. Prior to that, Government had appointed a committee in 
1836, another committee in 1864 and had called a conference of ex- 
perts in 1877 : of these the report of the Jail Committee of 1836-38, of 
which Lord Macaulay was a member, deserves some notice. The 
Committee was pleased with the standards of cleanliness, provision 
of food and clothing and attention to the sick, maintained in Indian 
prisons; but exposed the corruption of the subordinate officials and 
the laxity of discipline. It disapproved of proposals for introducing 
religious teaching or education and was against the starting of in- 
dustries in jails. The report of the Commission of 1888-89 consti- 
tutes a lanffinark 'in the history of jail administration in India. Its 
recommendations, most of which are embodied in the Prisons Act of 
1894, have laid the basis of modern jail organisation in India. 


OR^niiTioN. India fell under three categories: Central 

Jails for all convicts sentenced to more than one 
year’s imprisonment; District Jails at the headquarters of each Dis- 
trict; and Subsidiary Jails and police ‘‘lock-ups” for uuder-trial 
prisoners and those sentenced to short imprisonment. The control 
of the jail department is vested in the Inspector-General of Prisons 
who is usually an officer of the Indian Medical Service. Each Cen- 
tral Jail is in charge of a Superintendent with a Deputy-Superin- 
tendent under him; each District Jail is in charge of a Civil Surgeon;, 
all these officers belong to the Medical Service. Below them are 
jailers, warders and a few convict petty officers appointed from 
among the most weU-behaved prisoners. 


2. JoiZ Eeform 

' rrs PKiNcipnEa. Towards the latter part of the 19th century, the 
science of prison administration made a rapid 
advance in America where attention was given to new views regard- 
(ing the origin and prevention of crimes. The science of penology 
‘came to be developed and social reformers in various countries 
1 pointed out the need for humanizing prison administration, with a 
view to making the released prisoners useful members of society. 
[Punishment of offenders was no longer conceived of in a spirit of 
vengeance or as a mere deterrent, but was regarded as reformative. 

19 W. Government of India, though not committed 

• "to the above view, realised the need for improving 

the condition of prisoners and appointed a Jaffa Committee in 1919. 
jThe Committee found that Indian prison system had lagged behind 
■ on the reformative side. “It has failed so far to regard the prisoner 
jaa an individual and has conceived of him rather as a unit in the 
, f administrative machinery. It has a little lost sight of the effeot'whieh 
' ■'humanizing and civilising influences might have on the miTid of the 
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individual prisoner and has focussed its attention on his material 
well-being, his diet, health and labour. Little attention has been paid 
to the possibility of moral or inteUeetual improvement.”* The re- 
commendations of the Committee, therefore, related mainly to the re- 
formative side of prison life. Among other things, it recommended 
the separation of civil from criminal ofTenders; the segregation of 
habitual offenders from ordinary prisoners; the provision for sepa- 
rate accommodation for under-trials ; the improving and increasing 
of existing jail accommodation; the recruitment of a better class of 
warders; the provision of education for prisoners; the adoption of 
the English system of release on license in the case of adolescents; 
the creation of children’s courts ; and the development of prison in- 
dustries. 


RECENT 

DEVELOPUENTS. 


In accordance with the above recommendations 
various reforms itave been carried out in each pro- 
vince, Several provinces, e.g., the Pimjab and U.P., have since ap- 
pointed committees to maJie recommendations regarding the improve- 
ment of their jail organisation and several stops have been taken to 
bring the jail administration in line with modern ideas and pract- 
ices. The adveirt of Provincial Autonomy created a new mterest in 
the subject of penal reform, and the first All-India Penal Confer- 
ence was convened in Bombay in the beginning of 1940. The penal 
reforms introduced since 1919 relate mainly to special provisions for 
children and juvenile offenders. In many provinces special Child- 
ren’s Acts and Youthful Offender.'?’ Acts have been passed to enable 
the Magistrates to deal with such offenders in the best possible way. 
The Magistrates may discharge such offenders after atoonition, or, 
may deliver them to the charge of their parents or guardians on. the 
latter executing a bond to he responsible for their good behaviour, 
or may send them to a Reformatory School. In some provinces 
Borstal Acts have been passed and institutions on the model oE Bor- 
stal Jails in England have been set up; .some provinces have set np 
special Juvenile Jails. Provision has Mso been made in some pro- 
vinces for Special Children ’s Courts and Juvenile Courts. It is now 
a recognised fact that the delinquent child and the youthful offender 
are not so much criminals as victims of social maladjustment, and 
the proper way to deal with them is to entrust them to the care of 
psychiatrists and social reformers who may diagnose their malady 
and treat it. The question of giving special treatment to political 
offenders has given rise to controversy, as it has been of great 
topical importance due to movements of Civil Disobedience. The 
Government do not accept the view that offences can be classified as 
political and non-political and therefore continue to treat the pri- 
soners only according to their status in life and the nature of their 
offence" 


AReporC of the Jails Committee, 1010-20. 



CHAPTER XX 


FAMINES 


1, History of Indian Famines 


PEWoS™^ India is a predominantly agricultural country with 
over three-fourths of its population dependent for 
its livelihood on the produce of land. Vast tracts of the country 
depend for their water-supply on the vagaries of the monsoon, so 
that any absence or shortage of rainfall spells wholesale disaster to 
millions of men. No wonder, that famines have been experienced in 
this country from the earliest times. The unprecedented frequency 
and severity of the famines towards the latter part of the 19th cen- 
tury, together with a greater political awakening of the people, gave 
rise to a bogey that famines had been brought in India by British 
rule. But nothing can be more fantastic than that. India has 
known famines long before the first British merchants set foot on 
Indian soil. The famines of 1291, 1555 and 1630 havij left an in- 
delible mark on Indian history. Their severity was so widespread 
and the sufferings of the people were so acute that there arc stpries 
of whole families drowning themselves and people living on dead 
animals or practising cannibalism as reported by historians of unim- 
peachable integrity. There is also evidence of provision of grain 
stores, construction of public works and distribution of public charity 
by the former rulers of India, in times of famine. 


c^PA^a^R^. Drawing the regime of the Bast India Company a 
number of famines of varying severity broke out 
in different parts of the country in 1770, 1784, 1802, 1824 and 1827. 
The Company was preoccupied with its commercial and military 
pursuits and made no systematic effort to relieve the sufferings of 
the famine-stricken population. 


OF jjj latter part of the nineteenth century, fa- 
CENTUBY. mines of great severity and length involving acute 

sufferings stalked the land at different intervals. 
. The Orissa famine of 1865-7, the great South Indian famine of 
, 1876-8 and the famine of 1899-1900 may be regarded as the three 
. greatest calamities that India experienced during this period, The 
, Orissa famine of 1865-7 is said to have affected an area of about 
. 180,000 square miles involving about five erores of population; it 
resulted in the death of about ten lakhs of people, one-third, of the 
I entire population of Orissa. The South Indian famine of 1876-8 
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affected Madras, Mysore, Hyderabad and Bombay, and later eKtond- 
ed to the Central and United Provinces. It is said 1o have oansed a 
mortality of about 62 lalchs of people. The great famine of 1899- 
1900 affected the whole of Central and Western India and parts of 
the South, a total area of about 475,000 square miles with a popula- 
tion of about six erores. 

Since the beginning of the present century, there was a marked 
improvement in this respect. The famines were not only less fre- 
quent but also less widespread and certainly less severe. The fa- 
mine of 1918-20 was the onls' dark spot in the otherwise encouraging 
picture. Unfortunately, dtu-ing the year 1943, vast tracts of India 
were hard hit by the shortage of food supplies. The situation was 
specially desperate in Bengal where thoiisands of people died of 
starvation. The year 1946 is again faced with a similar danger,, 
perhaps on a much wider scale. 

2. Causes of famines ' 

CAUSES. q'hg causes of Indian famines are not far to spck,. 

In a country whoso population depends almost en- 
tirely on agriculture which is at Iho mercy of a precai'ions mousoou' 
known for ite vagaries, the recurrence of famines cannot be suriJris-' 
ing. The ill-balanced economy of the country with an over-dt'p('ud-| 
ence on the soil, the lack of iri'igational and other fncilitios of wnlor' 
supply in the event of rainfall proving to be inadequate, untimely or 
ill-distributed, the absence of facilities to drain away surplus water 
in case of excessive rainfall, and the ill-developed methods of com-| 
munieation leading to practical isolation of different localities werOj 
among the chief causes leading to famines. The development ofi 
irrigation and railways in India and the perfection of tlio machineryi 
of famine relief changed the nature of famines and considerably 
diminished their severity. Instead of being food or fodder famines, 
where people and cattle had to starve, famines, since the beginning , 
of the present century had come to be “money famines” marked by, 
high prices of the articles of consumption. 

The recent famine conditions in Beiigal and elsewhere partake, 
of the nature of “food famines” and are due to the following main' 
causes. The increased requirements on war account and the loss of 
Burma diminished the total food supplies available for civilian . 
consumption. Further, the pursuit of narrow commercial policies 
by the food growing provinces, the inefficiency of the transport, 
system working under pressure of war conditions and hoarding with 
a view to taking advantage of rising prices have created patches of 
severe shortage in some of the deficit areas. While tihe richer classes 
in these areas have somehow managed to get their food at exorbitant 
prieesy the poorer classes have had no alternative to starvation and 
death. • v 
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3. Famine lieUcf 


Fflie first famine which seriously attracted the 
ORGANISATION. nttciilion of tha Government of Xtidia was the 
Orissa' famine of 1865-7. It led to an enquiry 
presided over by Sir John Campbell. Government, though slow to 
act, accepted the responsibility of saving life, and for that purpose, 
rushed food supplies in large quantities. The South Indian Famine 
of 1876-8 led to the appointment of the First Famine Commission 
which reported in 1880. Its most important recommendations re- 
lated to drawing up Famine Codes embodying the main principles of 
famine relief to be followed in the different provinces. According 
to that, the able bodied population in a famine area were to be pro- 
vided with work at a minimum wage sufficient only to keep their 
body and soul together, and the old and the infirm were given gra- 
tuitous relief in the poor houses. Government was asked to leave 
the provision of food supply to private agencies and to advance 
takJeavi loans to the landlords in addition to suspensions and remis- 
sions of land revenue. In the subsequent famines of 1896-7 and 
1899-1900, the Provincial Codes were applied and put to test ; a num- 
ber of improvements had to be made in them in the light of experi- 
ence gained. A second Famine Commission was appointed in 1897 
, and a third in 1901. The third Famine Commission recommended 
the adoption by the Government of “moral strategy”, by which it 
was meant that as soon as the danger signals of a famine became ap- 
parent, Government was to “put heart into the people” by suspend- 
ing the collection of land revenue, advancing loans H.nd preparing a 
plan for relief work. The Famine Codes were accordingly further 
amended with the result that the famines which occurred in the pre- 
sent century, the most important of which was the famine of 1918-20, 
caused much less suffering or loss of life. 

The present measures of famine relief, as embodied 
in the various provincial codes, are as follows: — 
“In ordinary times Government is kept informed of the meteo- 
rological conditions and the state of the crops; programmes of suit- 
able relief works are kept up-to-date, the country is mapped into 
relief circles, reserves of tools and plant are stocked. If the ruins 
fail, policy is at once declai*ed, non-officials are enlisted, revenue sus- 
pended and loans for agricultural purposes made. Test works are 
then opened, and if labour in considerable quantities is attracted 
they are converted into relief works on Code principles. Poor houses 
are opened and gratuitous relief given to the infirm. On the advent 
of the rmns the people are moved from the large works to small 
works near their •^ages, liberal advances are made to agriculturists 
for the purchase of plough, cattle and seed. When the principal 
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uutumn crop is ripe, the few remaining worts are gradually closed 
and gratuitous relief ceases. All this time the medical staff is Icept 
in readiness to deal with cholera which so often accompanies famine, 
and malaria which generally supervenes when the rains break. 

fmrof lu order to finance the relief of famines, the Gov- 

ernment of India introduced in 1878 a Famine In- 
surance Grant by which every year a sum of Rs. IJ erores was set 
aside in the Government of India Budget to he spent on relief of 
Famine, if any, or on the construction of public worts of a pro- 
tective character in a normal year. As time passed, the responsibility 
of contributing to this Grant was partly shifted to the provinces, the 
Provincial Governments being asted to bear one-third of the expendi- 
ture. This continued up to 1919. After the Reforms, famine relief 
was made a provincial subject and tlie Provincial Governments were 
therefore required to provide their own money. Bach Government 
was asked to contribute a fixed sum, in proportion to its liability for 
famine, to constitute a Famine Insurance Fund. The name and 
character of this fund were changed in 1928-29 when it was called 
Famine Relief Fund, to he spent only on relief proper and not on 
any measure of prevention. The new constitution introduced in 
April 1937 has led to the transfer of their respective balances to the 
different provinces which are now given full responsibility in the 
matter. 

OTOTB^coNTROL. co.i'.ple^e withdrawal of Centrfd control has, 
however, created difSculties of an inter-provincial 
nature j so that while one Province may he starving, another may he 
hoarding or making profits. This was clearly demonstrated in 1043 
when Bengal was in the grip of famine and provinces like Sind and 
the Punjab made huge fortunes out of it. The economic unity of 
India has thus been all but destroyed by the growth of such dis- 
ruptive forces. It is amazing that all this should have been possible 
when the Governor-General had, by the Defence of India Act, 1939, 
assumed full powers to “make such rules as may be necessary or ex- 
pedient for securing the defence of British India, the public safety, 
the maintenance of public order or the efScient prosecution of war or 
for maintaining supplies and services essential to the life of the eom- 
mraiity." The exercise of powers under this Act was delayed in the 
hope that Provincial Governments would arrive at suitable agree- 
ments. But, the delay only aggravated the severity of the problem. 

4. Ultimate Causes and Remedies 

While the machinery of famine relief has been perfected and 
funds have been provided for financing such relief, the problem of 

Book, 1989.40, p. 874. 
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famine inu'^t be traced to its ultimate causes, and only such remedies 
as strike at the root of those causes can be regarded as leading to a 
satisfactory solution of the problem. It is one thing to cure Wt 
another to prevent; and since prevention is always better than 
cute, the ultimate solution of the problem of famines in India rests 
on the development of irrigation, multiplication of means of com- 
munication, diversification of industries, removal of rural indebted- 
ness, development of co-operation and- a thousand other things that 
would annihilate the appalling poverty of the people in India and 
raise their standard of living. To this must now be added the neces- 
sity of the exercise of firm control by a strong Central Government, 
so as to preserve the economic unity of the country. 



APPENDIX. 


On May 16, 1946, the following statement containing the recom- 
imendations of the British Cabinet Mission sent ont to India in March 
1946, was made in Parliament by Mr. Attlee, the British Prime 
Minister. In view of the great practical importance of the issue; 
raised, the full text of the Statement is reproduced in section A, and 
some explanatory and critical remarks are offered in section B. 

A. THE STATEMENT BY THE CABINET DELEGATION 
AND H. E. THE YICEROT ISSUED ON 
MAY 16, 1946. 

1. INTRODUCTORY. 

1. On March 15 last, jnst before the despatch of the Cabinet 
Delegation to India, Mr. Attlee, the British Prime Minister, used 
these words ; — 

OBJECT or THE “My Colleagues are going to India with the inlen- 
DBI.E 0 AT 10 N (,f rising their utmost endeavours to help her 

to obtain her freedom as speedily and fuUy as possible. What 
form of Government is to replace the present regime is for India 
to decide ; but our desire is to help her to set up forthwith the 
machinery for making that decision. 

“I hope that India and her people may elect to remain 
within the British Commonwealth. I am certain that they willj 
find great advantages in doing so. , . . . 

“But if she does so elect, it must be by her own free will.* 
The British Commonwealth and Empire is not bound together* 
by chains of external oompnlsion. It is a free association of* 
free peoples. If, on the other hand, she elects for independence, 
in our view she has a right to do so. It will be for us to help? 
to make the transition as smooth and easy as possible.” ’’ 

DISUNITY m INDIA I^hsTged in these historic words we— the Cabi- 
net Ministers and the Viceroy— have done our*i 
utmost to assist the two main political parties to reach agreementj 
upon the fnndamental issue of the unity or division of India Aftex'i 
prolonged discussions in New Delhi we succeeded in bringing the*' 
Congress and the Muslim League together in Conference at Simla.' 
There was a full exchange of views and both parties were prepared* 
to make considwable concessions in order to try and reach a settle- 
ment but it ultimately proved impossible to close the remainder of 
the gap between the parties and so no agreement could be conclud- 
ed, Since no agreement has been reached we feel that it is our duty 
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to put forward' ^hat we consider are the best arrangements possible 
to ensure a speedy setting up of the New Constitution. This state- 
ment is made with the full approval of llis Majesty’s Government 
in the United Kingdom. 

3. "We have accordingly decided that immediate 
THE WAY otJT. arrangements should be made whereby Indians 
may decide the future constitution of India and an Interim Govern- 
ment may be set up at once to carry on the administration of British 
India until such time as a new Constitution can be brought into be- 
ing. We have endeavoured to be just to the smaller as well as to the 
larger sections of the people ; and to recommend a solution which will 
lead to a practicable way of governing the India of the future, and 
will give a sound basis for defence and a good opportunity for pro- 
igress in the social, political and economic field. 

II. PARTITION EXAMINED AND REJECTED 

BVEOENCB AGAmsT 4. It is uot intended in this statement to review the 
pAHTiTiON. voluminous evidence that has been submitted to 

the Mission ; but it is right tliat we should state that it has shown an 
almost universal desire, outside the supporters of the Muslim League 
for the unity of India. 

genuine anxiety 5’ This consideration did not, however, deter us 
JF THE MusuMS. frojn examining closely and impartially the possi- 
bility of a partition of India; since wo wei’e greatly impressed by 
the very genuine and acute anxiety of the Muslims lest they should 
dnd themselves subjected to a perpetual Hindu-majority rule. 
This feeling has become so strong and widespread amongst the Mus- 
lims that it cannot he allayed by mere paper safeguards. If there 
is to be internal peace in India it must be secured by measures which 
will assure to the Muslims a control in aR matters vital to their cul- 
ture, religion and economic or other interests. 
iBGOMENMPOR 6. Wc, therefore, examined in the first instance- 

»AKisTAN. thg question of a separate and fuUy independent 

sovereign State of Pakistan as claimed by the Muslim League. Such 
1 Pakistan would comprise two ai’eas ; one in the north-west consist- 
ng of the Provinces of the Punjab, Sind, North-Vfest Frontier and 
British Balnchistan; the other in lie north-east consisting of the 
Provinces of Bengal and Assam. The League were prepared to. 
jonsider adjustment of boundaries at a later stage, but insisted that 
};he principle of Pakistan should first he acknowledged. The argu- 
ment for a separate State of Pakistan was based first, upon the 
'dght of the Mudim majority to decide their method of Government 
according to their wishes, and secondly, upon the necessity to include 
substantial areas in wbich Muslims are in a minority, in order to make 
Pakistan administratively and economically workable. 
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soMB DiFiacuw- The size of the non-Muslim minoritios in a Pakis-^ 
i^sLiMPOpS?' comprising the whole of the six Provinces, 

^[osm PAiasTAS. enumerated above would be very considerable aS( 
the following figures show: — i 


North Western Area — 


Punjab 
N.W.F.P. .. 
Sind 

Br. Balucliistan 


Muslim Non-Muslim, 1 

le, 217,242 12,201,677'^ 

2,788,707 249,270 

8,208,826 1,820,688 ' 
488,080 62,701 LI 


22,063,204 


18,840,231 


l^orth Bostein Area — 

Bengal 
Assam , , 


62.07% 


83,006,484 

3,442,470 


37.93%'i 

) 


>: 

27,301,001^ 

e,762,264|[i 


80,447,013 84, Oft.'), 846' 


61.00% 48.01%) 

The Muslim minorities in the remainder of British India aumberj 
some 20 million dispersed amongst a total population of 188 niilliou.|' 


These figures show that the setting up of a separate sovereign 
atate of Pakistan on the lines claimed by the Muslim League, would! 
not solve the communal minority problem; nor can we see any justi-i 
fioation for including within a sovereign Pakistan those disiricls 
of the Punjab and of Bengal and Assam in which the population is 
predominantly non-Muslim. Every argument tliat can be used ini 
favour of Pakistan, can equally in our view be used in favour of the) 
exclusion of the non-Muslim areas from Pakistan, This point would 
particularly affect the position of Sikhs. 


therefore, considered whether a smaHen 
LEM. sovereign Pakistan confined to the Muslim majority 

areas alone might be a possible basis of compromise. Such a Pakis-' 
tan is regarded by the Muslim -League as quite impracticable because, 
it would entail the exclusion from Pakistan of (a) the whole of the 
Ambala and Jullunder Divisions in the Punjab; (b) the whole oi 
Assam except the district of Sylhet and (o) a large part of 'Western 
Bengal, including Calcutta, in which city the Miuslims form 23. 6%! 
of the population. We ourselves are also convinced that any solu-j 
tion which involves a radical partition of the Punjab and Bengal, 
as this would do, would ho contrary to the wishes and interests of a 
very large proportion of the inhabitants of these Provinces. Bengal 
and the Punjab each has its own common language and a long history 
and tradition. Moreover, any division of the Punjab would, of 
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necessity, divide the Siklis leaving substantial bodies of Siltbs on both 
sides of the boundary. "We have, therefore, been forced to the con'- 
elusion that neither a larger nor a smaller sovereign State of Pakis- 
tan would provide an acceptable solution for the communal problem. 

militahy, ADjoNi- 8. Apart from the great force of the foregoing 
TCONramDura'i- avguments there are weighty administrative, eeo- 
cuLTiBs. nomie and military considerations. The whole of 

the transportation and postal and telegraph systems of India have 
been established on the basis of a United India. To disintegrate 
them would gravely injure both parts of India. The case for a 
united defence is even stronger. The Indian armed forces have been 
built up as a whole for the defence of India as a whole, and to break 
them in two would inflict a deadly blow on the long traditions and 
high degree of efficiency of the Indian Army and would entail the 
gravest dangers. The Indian Navy and the Indian Air Force would 
become much less effective. The two sections^of the suggested Pak- 
istan contain the two most vulnerable frontiers in India and for a 
successful defence in depth the area of Pakistan would be insufficient. 

HOW TO ACCOM- 8- further consideration of importance is the 
MODATB STATES f greater difficulty which the Indian States would 
find in associating themselves with a divided British India. 

GBOGHAPHicAL 10. Finally there is the geographical fact that 

DiEFicuLTiBS. the two hslvcs of the proposed Pakistan State are 

separated by some seven hundred miles and the communications 
between them both in war and peace would be dependent on the good- 
will of Hindustan. 


PAKISTAN 11- We are, therefore, unable to advise the British 

nBJBCTBD. Government that the power which at present rc^ 

sides in British hands should be handed over to two entirely separate 
sovereign States. 


III. CONGRESS SCHEME UNFAIR AND UNWORKABLE. 


I decision does not, however, blind us to 

SUBJECTS. the very real Muslim apprehensions that their cul- 

ture and political and social life might become submerged in a purely 
unitary India, in which the Hindus with their greatly superior 
numbers must bo a dominating element. To meet this the Congress. 
^ have put forward a sclieme under which Provinces would have full 
autonomy subject only to a minimum of Central subjects, such as 
j Foreign Affairs, Defence and Communications. Under this anbAiYiA 
j Provinces, if they wished to take part in economic and administratiyc' 
j planning on a large scale, could cede to the Centre optional subjects, 
in addition to the compulsory ones mentioned above. 
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BISADVANTAGES 13. Such 8 scheiae would, in our view, present 
AND ANOMALIES, considerable constitutional disadvantages and ano- 
malies. It would be very difficult to work a Central Executive and 
Legislature in which some Ministers, who dealt with Compulsory 
subjects, were responsible to the whole of India while other Minis- 
ters, who dealt with Optional subjects, would be responsible only to 
those Provinces which had elected to act together in respect of suck 
subjects. This difficulty would be accentuated in the Central Legis- 
lature, where it would be necessary to exclude certain members from 
spealdng and voting when subjects with which their Provinces were- 
not concerned wore under discussion. 

Apart from the difficulty of workmg such a scheme, we do not 
consider that it would be fair to deny to other Provinces, which did 
not desire to take the optional subjects at the Centre, the right to 
form themselves into a group for a similar purpose. This would . 
indeed be no more than the exercise of their autonomous powers in’, 
a partienlar way. 

IV. BASIS OP TUB NEW CONSTITUTION. 

^TOTE opiNDiAN l-I- Befoi’c putting forward our recommendation 
UTATBs. .(yo relatiouship of the Indian' 

States to British India. It is quite clear that with the attainment 
of independence by British India, whether inside ox* outside the Bri- 
tish Commonwealth, the relationship which has hitherto existed' 
between the Rulers of the States and the British Crown will no longer* 
* be po,ssible. Paramountcy can neither be retained by the Britislx 
Crown nor transferred to the new Government. This fact has been 
fully recognised by those whom we interviewed from the Slates.’ 
They have at the same time assured us that the States are ready' 
and willing to co-operate in the new development of India. The 
precise form which thmr co-operation will take must be a matter for 
negotiation during the* building up of the new constitutional struc-’ 
lure, and it by no means follows that it will be identical for all thej 
States. We have not, therefore, dealt with the States in the same de-‘ 
tail as the Provinces of British India in the paragraphs which follow.* 

15. We now indicate the nature of a soJutionfc 
coNSTiTOTxoN. which in our view would be just to the essential e 
claims of all parties and would at the same time be most likely to 
bring about a stable and practicable form of constitution for AU- 
India. ^ 

^ We recommend that the constitution should take the following^ 
basic form ^ 

, (1) There should be a Union of India, embracing bothi 

British India and the States, which should deal with the follow- 

H. j. G.— ao 
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ing subjects: Foteign Affairs, Defence, and Conununicalions 
and should have the powers necessary to raise the finances re- 
quired for the above subjects. 

(2) The Union should have an Executive and a Legisla- 
ture constituted from British Indian and States representatives. 
An y question raising a major communal issue in the Legislature 
should require for its decision a majority of the representatives 
present and voting of each of the two major communities as well 
as a majority of all the members present and voting. 

(3) All subjects other than the Union subjects and all 
residuary powers should vest in the Provinces. 

(4) The States will retain all subjects and powers other 
than those ceded to the Union. 

(5) Provinces should be free to form Q-roups with execu- 
tives and legislatures, and each Group could determine the Pro- 
vincial subjects to be taken in common. 

(6) The constitutions of the Union and oC the Groups 
should contain a provision whereby any province could, by a 
majority vote of its Legislative Assembly, call for a reconsidera- 
tion of the terms of the constitution after an initial period of 
10 years and at 10 yearly intervals thereafter. 

16. It is not our object to lay out the details of 
I^CB. ' a constitution on the above lines, but to set in mo- 
tion the machinery whereby a constitution can be settled by Indians 
'for Indians. 

It has been necessary, however, for us to make this recommenda- 
tion as to the broad basis of the future constitution because it be- 
came clear to us in the course of our negotiations that not un<il lhat„ , 
had been done was there any hope of getting the two major eommu-” 
pities to join in the setting up of the constitution-making machinery. 

V. CONSTITUTION-MAKING MAOIIINBRY. 

17. We now indicate the constitution-making machinery which 
Ivc propose should be brought into being forthwith in order to enable 
pi new constitution to be worked out. 

„...*wSiTiONOF forming any Assembly to decide a new 

fiii^mNSTitunoN Constitutional structure the first problem is -to 
^ G BODV. obtain as broad-based and accurate a representa- 
tion of the whole population as is possible. The most satisfactory 
jhethod obviously would be by election based on adult franchise ; but 
^fpyjatt^pt Ijo introduce such a step now would lead to a whol^ xm- 

^cc^ptahle, dplay in the formulation of the new Constitution. The 

•> 
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„,Tiiy practicable alternative is to utilize the recently elected Proviu 
icial Legislative Assemblies as the electing bodies. There are, how 
ever, two factors in their composition which make this difficult 
First, the numerical strengths of the Provuieial Legislative Assemb 
lies do not bear the same proportion to the total population in eacl 
Province. Thus, Assam with a population of 10 millions has a Legis 
lative Assembly of 108 members, while Bengal, with a populatioi 
SIX times as large has an Assembly of only 250. Secondly, owing ti 
the weightage given to minorities by the (Jommunal Award, tht 
strengths of the several eommtmities in each Provincial Legislativi 
Assembly are not in proportion to their numbers in the Province 
'Thus, the number of seats reserved for Muslims in the Bengal Legis 
lative Assembly is only 48% of the total, although tliey form 55% o 
the Provincial popnlation. After a most careful consideration o 
•the various methods by which tliose inequalities might be corrected 
we have come to the conclusion that the fairest and most praeticabL 
plan would be ; — 

(a) to allot to each Pro'viuce a total number of seals pro 
portional to its population, roughly in the ratio of one to a mil 
lion, as the nearest substitute for representation by adult suf 
frage ; 

(b) to divide this provincial allocation of seats betweei 
the main communities in eacli Province in proportion to thei 
population ; 

(e) to provide that the representatives allotted to eacl 
community in a Pro-vdnee shall be elected by the members of tha 
community in its Legislative Assembly. 

"We think that for tliese purposes it is sufficient to recognise only thre 
main communities in India: General, Muslim and S ikh , the ‘General 
community including all persons who are not Muslims or Siklia. A 
the smaller minorities would, upon the population basis, have littl 
or no representation since they would lose the weightage which as 
sures them seats in the Provincial Legislatures we have made th 
arrangements set out in paragraph 20 below to give them a full re 
presentation upon all matters of special interest to the minorities. 

ALLOCATION OF 19. (i) Wc, therefore, propose that there shal 
SEATS. ^ -[jQ elected by each Pro-vincial Legislative Assembl; 
the following numbers of representatives, each part of the Legislatur 
(General, Muslim or Sikh) electing its own representatives by th 
method of proportional representation with the single transferabl 
vote ?—■ 
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Province 

Table of Representation 

Section A. 

General 

Muslim 

Total 

Madras 


45 

4 

40 

Bombay 

t • • • • • 

10 

2 

21 

United Provinces 

■ ■ • • * • 

47 

8 

55 

Bibax 

la a a a a 

81 

6 

86 

Central Provinces 


16 

1 

17 

Orissa . . . . 

• • • * • * 

0 

0 

9 


Total .4 

167 

20 

187 

Province 

Section B. 

Genera] 

Muslim 

Sikh 

Total 

Puniab 

8 

16 

4 

28 

N.W.P.P. 

0 

3 

0 

a 

Sind 

.. 1 

*3 

0 

4 


>' " 

- 

■ ii.^ 

^.-1 

Total 

.. 0 

22 

4 


Province 

Section 0. 

General 

Muslim 

Total 

Bengal •• •• 

• « • « • • 

27 

33 

60 

Assam. < , 

• • • * » • 

7 

8 

10 


Total 4 4 

84 

86 

70 

Total for British India 


262 


Maximum for Indian States 

.. 

03 




Total . . 

385 



tote: — ^In order to represent the Chief Coiniaissioners’ Provinces: 
lere will be added to Section A the Member representing Delhi in 
ae Central Legislative Assembly, the Member represfenting Ajmer- 
,[erwara in the Central Legislative Assembly and a representative 
^ be elected by the Coorg Legislative Coimeil. 

To Section B -will be added a representative of British Balnch- 
atan. 

A 

(“) intention that the States should he 

STATES. given in the flnM Constituent Assembly appre- 
ciate representation which would not, on the basis of the calcula- 
tions adopted for British India, exceed 93, but the method of selec- 
J'^on will have to be determined by consultation. The States would 
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iu the preliminary stage be represented by a Negotiating Committee j, 

(iii) The representatives thus chosen shall meet at New Delhi 
as soon as possible. 

(iv) A preliminary meeting will be held at whieh the goner aT 
order of business wiU. be decided, a Chairman and other officers elect-' 
ed, and an Advisory Committee (see paragraph 20 below) on the 
rights of citizens, minorities and tribal and excluded areas set up. 
Thereafter the provincial representatives will divide np into the. 
three sections shown under A, B and C in the Table of Representai 
tion in sub-paragraph (i) of this paragraph. 

(v) These sections shall proceed to settle thej 
coNSTiTU- Provincial Constitutions for the Provinces inelud-^ 
ed in each section, and shall also decide whether'ij 
any Group Constitntioii shall be set up for those Proviiiees, and if so/| 
with what Provincial subjects the Group should deal. Proviiu'eii| 
shall have the power to opt out of the Groups iu accordance with, the ii 
provisions of sub-clause (viii) below. 

(vi) The represonlativea of the Sections and the Indian Mtates | 
shall reassemble for the purpose of setUiiig the Union Const it\il ion. . 

SAirEotrABDiNG (vii) Tu tlio Uition Oonstiluont Asscmhly r('S 0 "i, 

CLAUSE. lutions varying the provisions of ])«i'agi’ii]>li ir«i 

above or raising any major eomiumial issite shall requii*e a majorityi 
of the representatives present and voting of each of the two major' 
communities. The Chairman of the Assembly shall decide whielu 
(if any) of the resolutions raise major communal issues and shally 
if so requested by a majority of represenUvtives of either of the majort 
communities, consult the Federal Court before giving his decision. 


BIGHT TO SECEDE (viii) As soou Es tlie new constitutional arrange- 
EHOM GBoup, ments have come into operation, it shall be open 

to any Province to elect to come out of any Group in which it baa 
been placed. Snch a decision shall be taken by the new legislature, 
of the Province after the first general election under the new consti- 
tution. j 

TTI^ON^UOTA?’ Advisory Committee on the rights ofi 

MENTAL BIGHTS." oitizens, minorities and tribal and excluded areas 
should contain full representation of the interests affected, and theirfi 
function will be to report to the Union Constituent Assembly upon 
the list of Fundamental Rights, the clauses for the protection ofi 
minorities, and a scheme for the administration of the tribal and ex- 
cluded areas, and to advise whether these rights should be incor-' 
porated in the Provincial, Group or Union Constitution. I 

vicBHOY TO TAKE 21. fiis Excelloucy the Viceroy will forthwith.' 

™ “PTiATivE. request the Provincial Legislatures to proceed with- 
the election of their representatives and the States to set up a Nego-i 


I 

\ 
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itiating Committee. It is hoped that the process of constitution-mak- 
dng cau proceed as rapidly as the complexities of the task permit so 
that the interim period may be as short as possible. 

'iNDO-BHiTisH 22. It 'will be necessary to negotiate a Treaty 

XHBATY. between the Union Constituent Assembly and the 

United Kingdom to provide for certain matters arising out of the 
transfer of power. 

VI. INTERIM GOVERNMENT. 

interim 23. While the constitution-making proceeds, the 

GOVEBNMENT. administration of India has to be carried on. We 
attach the greatest importance, therefore, to the setting up 
at once of an interim Government having the support of 
the major political parties. It is essential during the interim period 
that there should be the maximum of co-operation in carrying through 
the difdcult tasks that face the Government of India. Besides the 
heavy task of day-to-day administration, there is the grave danger of 
famine to be countered; there oi'e decisions to be taken in many 
matters of post-war development which will have a fai*-reaching 
effect on India’s future; and there are important international con- 
ferences in which India has to be represented. For all these pur- 
poses a Government having popular support is neoessairy. The 
Viceroy has already started discussions to this end, and hopes soon 
to form an interim Government in which all the portfolios, including 
that of the War Member, will be held by Indian leaders having the 
full confidence of the people. The British Government recognising 
the significance of the changes in the Government of India will give 
the fullest measure of co-operation to the Government so formed in 
the accomplishment of its tasks of administration and in bringing 
about as rapid and smooth a transition as possible. 

, VII. CONCLUSION. 

'appeal TO iNDU- leaders and people of India who now 

■ ’ have the opportunity of complete independence we 

[would finally say this. We and our Government and countrymen 
’hope that it would be possible for the Indian people themselves to 
agree upon the method of framing the new Constitution under which 
they will live. Despite the labours which we have shared with the 
Indian parties, and the exercise of much patience and goodwill by 
j all, this has not been possible. We, therefore, now lay before you 
•proposals which, after listening to all sides and after much earnest 
1 thought, we trust will enable you to attahl your independence in 
the ^ortest time and with the least danger of internal distpybanee 
' and conflict, These proposals may not, of course, completely satis- 
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fy all parties, but you will recognise with us lliat at tliis supreme 
moment in Indian history statesmanship deunuuls mutual aecoiimu)- 
dation. 

ALTERNATIVE oE We ask you to consider the alternative to aceept- 
civiL WAR, ance of these proposals. After all the efforts which 

we and the Indian Parties have made together for agreement, we 
must state that in our view there is small hope of peaceful setUemeat 
by agreement of the Indian Parties alone. The altcriiatiye would 
therefore be a grave danger of violence, chaos and even Civil War. 
The result and duration of such a disturbance cannot be foreseen; 
but it is certain that it would be a terrible disaster for many niiiroiis 
of men, women and children. This is a possibility which mu.st he 
regarded with equal abhorrence by the Indian people, our own 
couiilrymen, and the world as a whole. 

Wo, therefore, lay tliese proposals before you in the profound 
hope that they will be accepted and operated by you in the spirit of 
accommodation and goodwill in which they are offered, We a[»|)i‘al 
to all who have the fulnre good of India at IieaB't to extenil their 
vision beyond their own eommunity oi’ inlci'cst to tli(> inlon'si.s of ' 
the whole four hundro<l million.s of the Indian people. ' 

We hope that the now indepoudeiit India may choose lit he » 
member of the British Commonwealth. We hope in any event that ’ 
you will remain in close and friendly assoehtliou wilh our pi'ople. 
But these are matters for your own free cltoicc. Whatever tliat ‘ 
choice may be we look forward with you to your ever iiicri'ashig ’ 
perity among the great nations of the world, and to u fuUire oven ‘ 
more glorious than your past. ' 

(All population figures in this statement are from the most re- 
cent census taken in 1941). 

B. AN BXPLANATOEY AND CBITICAL NOTE ON THE I 
BRITISH DELEGATION’S STATEMENT. c 

THE MISSION’S The statement issued by the Cabinet Mission j 

TASK, ^ ^ embodies the views of three Members of the Bri-j 

ti^ Cabinet, including the Secretary of State for India, and carries' 
with it the approval of the British Government. Proceeding on the, 
assumption that India is to have complete independence and that, ' 
therefore, its constitution must be decided by Indians themselves, 
the Mission was charged with the duty of setting in motion the ma-. 
ctoery for evolving an agreed constitutional settlement in India. In 
view, however, of the persistence of certain fundamental differenecfi|! 
in the outlook pf the principal elements in India’s political life, 
which^the Mission was unable to compose, this statement has becn!^ 
issued. ^It contains the recommendations and decisions purporting; 
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to offer a fair and workable basis for a new constitution. It is claim- 
ed by the Mission that these proposals will enable India to attain its 
independence in the shortest time and with the least danger of in- 
ternal disturbance and conflict. 

THREE INTER. The I'ecommendations fall into three main parts: 

rasOTS.^^'^ (1) the basis of the new Constitution; (2) the 

Constitution-making machinery; and (3) The interim Government. 
The interdependence of these issues has been recognised by the Mis- 
sion which has, tlierefore, dealt with them simultaneously. The 
establishment of a national government at the Centre, representative 
I of the main political parties, is regarded as indispensable not only 
i for the solution gf certain urgent problems but as au earnest of the 
British Government’s intention of granting freedom to India and 
wore specially for supervising the process of Constitution-making 
itself. But, it is difficult to sdcure the active! co-ope- 
ration of the leading parties in the formation of an interim Govern- 
ment unless, flrst of all, the nature of the permanent solution of the 
Constitutional problem is generally acceptable. And again, in view 
of the full right conceded to Indians to frame their own Constitution, 
the nature of the Coustitutiou-making machinery must be settled in 
advance so as to safeguard the position of minorities. The method 
' by which the Mission seeks to solve these problems is briefly summed 
I up in the following three paragraplis. 

NBwcwjsTiT^*™ In settling the basis of the new Constitution, the 
TioN^ " Mission addressed itself to the fundamental issue 
of the partitioning of India and examined the different alternatives 
,iu det^ though it admitted that the evidence submitted to them 
showed an almost universal desire outside the supporters of the Mus- 
ilim League for the unity of India. The Mission was, however, forc- 
ed to the conclusion that the division of India into two or more sove- 
reign states on the lines suggested hy the Muslim League, or other- 
jwise, was neither desirable nor practicable. The main difficulties, 
^according to them, are : 

(1) Large nou-Muslim minorities will remain in the Pakistan 
of the type advocated by the Muslim League ; 

(2) Adjustment of boundaries so as to exclude with majority 
of non-Muslim population would lead to a wholly undesir- 
able division of the provinces of the Punjab, Bengal and 
Assam, 

(3) Military, Administrative and Economic difficulties; 

(4) Difficulty of associating States with a divided British 
India; and 

(5) Geographical difficulties of two halves of the proposed 
Pakiataii being separated hy seven hundred miles. ' 
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The Mission did not go into the questions whether the Muslim! 
•constituted a separate nation and, was as such entitled to a separatl 
.‘State. Its approach to the problem was severely practical. Th 
MiBRinn, however, believed that the apprehensions of the Muslims^ 
-that their cultural, political and social life might become snbmerge(j| 
in a purely unitary India by the superior number of Hindus wa 
genuine and that “if there is to be internal peaee in India it mus 
be secured by measures which will assure to the Muslims a control 
'in all matters vital to their culture, religion and economic or othel 
interests.” To secure this it has provided the following safeguard 
in the settlement of the basis of the new constitution. 

(1) Only the minimum functions of Foreign Affairs, Defencffl 

Communieations and the power to raise the necessary finance for th| 
-discharge of these functions are to be given to the Centre, leaving all} 
the other subjects and residuary powers to vest in the Provinces aiifj 
-the States. J 

(2) Any question raising a major eommunal issue in the Cent" 
ral Legislature should require for its decision a majority of the rei 
px’esentatives present aixd voting of each of the two major eommuui|| 
ties as well as a majority of all the members present and voting, j 

(3) Provinces are divided into . three separate groups — ^twi'l 
blocks of Muslim-majority Provinces, one in the North-West and tin 
•other in the North-East, aird one block of Ilindu-Majority Provmces 
Each Group is left free to administer some Provincial funotians hi 
•common by establishing a Group Executive and Legislature, if neces < 
sary. Bach Province has, however, the freedom to come out of thi 
-Group, after elections under the new Constitution, by a decision o 
the majority vote in its legislature. 

THE CONSTITUTION In Order to work out the details of the Constitu 
-MAKING Bony. — Central, Group and Provincial — ^the Missioi 

recommends the establishment forthwith of a Constitution-making 
body of representatives .of British India and the States. Bach Pro- 
vince is allotted seats on a population basis, roughly in the ratio ol 
-one to a million; these seats are divided among three communities 
only, Muslim, Sikh and “General,” in proportion to their popula 
tion, and are to he filled by election by the members of these Groupsi 
in the different Provineial Legislative Assemblies as now constituted 
The number of seats asssigned to the States is also on a populatioi 
basis but the method of representation is still to be decided, and a’l 
the preliminary stages, the States are to be represented by a Nego - 1 
tiating Committee whose composition again is not indicated. Aftei; 
folding only a preliminary meeting this Constitution-making body- 
is to be broken up into three, each section corresponding to the threej 
Groups of Provinces mentioned above. The Provincial Constitutions 
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ind the Group constitutions, if any, are to be settled by each sectiom 
.eparately. The representatives of the sections and tlie Tndiflu 
States will the reassemble, but only for the purpose of settling the 
jonstitution of the Centre. The interests of the smaller minorities 
tre to be safeguarded by the establishment of an Advisory Commit- 
ee to suggest a list of fundamental rights to he incorporated in the 
Central, Provincial and Group Constitutions. 

'HE INTERIM The Interim Government is to consist of the Gov- 

iOvERNMENT. emot-General and a Council in which all the 

portfolios, including that of War Member, will be held by Indiam 
eaders, having the fnll confidence of the people. Nothing is said 
\bout the quantum of representation to be given to different com- 
munities or parties, the responsibility of the Council to the Legisla- 
ive Assembly and the future of the Governor-General’s veto, pre- 
iumably in the hope that the matter ean best be settled by the 
Oovernor-Goneral in an hrformal manner. The successful issue of 
he Governor-General’s efforts in this direction depends upon several 
’actors including the acceptance of the provisions regarding the 
iuture constitution and the claims put forward by different parties. 

s THERE SELF- There are several respects in which the proposals 
JETBRMINATION ? of the Missiou suffer from grave defects. Before 
coming to them, it may he mentioned that the first obvious condition 
jf a satisfactory constitution for a country which is promised com- 
plete independence is that the Constitution must not be imposed by 
m ofttSide authority. In so far, however, as certain basic principle's 
of the new constitution laid do'vm in this statement are not a product 
of agreement among Indians, it is arguable that the principle of self- 
letermination is practically violated. This is true but is, in the 
present circumstances of disunity among political parties, unfortu- 
aately inevitable. In fact, in the recent past, lack of agreement 
between the two leading political parties in India was convenientlj' 
regarded as a valid excuse for not proceeding with the task of trans- 
If erring power to Indians, and a break with .that policy of “masterly 
inactivity’’ is therefore welcome. Besides, since provision is made 
'£or the alteration of any of the basic principles by mutual agreement 
lamong the communities, the principle of self-determination may he- 
leonsidered as essentially intact. 

aMtNTMHATiNcj Coming, however, to the content of the new eon- 
3EN&E. stitntion, we find that while the evidence before 

the Mission was, except from the supporters of the Muslim League, 
[mianimously for a united India and the Mission’s own arguments 
also point to the same need, the recommendations of the Mission 
iffiake for a Centre whose status, functions, and powers will be in- 
ferior to those of aiy other Central Government in any modern or 
ancient constitution, and will be much below the minimum necessary 
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for its efficient functioning in peace or war. As it will be concerned i 
only with Foreign Affairs, Defence and Communications and its j 
power to raise funds for the disjharge of these functions does not 
expressly include control over customs and currency, the Centre may 1 
really bo reduced to the status of a Defence League without how- 1 
ever, the powez* to take such eommereial and monetary mea.<?ures as 
are now regarded as an integral part of modern warfare. On the 
other hand, each State, Province or Group of Provinces, if formed, 
may become an independent customs and currency imit. If, for any 
reasons, even one or more of the Groups suggested are not actually ] 
formed by the Provinces, the confusion will become worse confound - 1 
ded. But above all, the complications caused by the numerous in-li 
dependent States in this behalf wUl be simply baffling. The Pro-^ 
vinces and tlie States will not have even the option to concede such 
functions to the Centre. 

COMMUNAL The idea of grouping the Provinces on eonimimal 

GROUPING. lines is reconnnended by the Mission to enable the 

Muslim-majority Provinces to develop some of their functions in 
common. But it is not clear why Assam which is not a Muslim- j 
majority Province has been gronimd with Bengal. It is true that. 
Provinces have the ultimate option to leave the Group to wbieli they 
are assigned, hut the choice can be exercised only after elections to 
the Provincial Legislature under the new constitution. And since; 
the Provincial Constitutions are to be settled, entirely and withotiL 
any safeguards, by the Group constitution-making bodies, these is 
nothing to prevent the repre.sentatives of the larger Provinces like 
the Punjab and Bengal from dominating the others and so arrd 2 ig- 
ing the latter’s Constitutions as to make it virtually impossible for 
them to secede. Nor can such Seceding Provinces easily join an- 
other Group because of geographical difficulties. 


A DISMAL 
PROSPECT, 


Unless, therefore, care is takeu to see that the for- 
mation of the Groups is in practice, as weU as in 
theory, strictly voluntary and that the functions of the Centre are 
enlarged so as to include the control over customs and currency, the 
compromise suggested by the Mission will only pave the way, first 
for economic and then for political and military disintegration. 
India may then he eventually broken up into several sovereign 
states, an evil far greater than the division of India into two sove- 
reign States which the Mission considers had enough. To defend 
any arrangement merely on the ground that it is the only compromise 
likely to be accepted without threat to public peace is to forsake the 
right though difficult path of statesmanship. 

^g^din^^ Besides, a number of important points relating to 
STATE_^ the States, which will vitally affect the course of, 

constitution-making are not yet finally settled. The States which 
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are promised an immediate release from the exercise of Paramountey 
hy ^e British Crown when the new constitution for an independent 
India is brought into being, are not, by any test, fit for association 
with British India. Most of them are too small and dispersed and 
have, first of aU, to be either joined together or associated with 
neighbouring States or Provinces to form reasonable administrative 
units. The method by which the States’ people wiU be represented 
in the final stages of the Constitution-making body still remains to 
be decided. And, no pressure seems to be exercised on the Rulers 
to complete the process of establishing responsible government be- 
fore they can claim to take their place in a Union with the Provinces. 

^ CONCLUSION Mission’s statement is either silent 

, ■ or vague in some important matters; it has also 

I rendered itself liable to different interpretations by different parties. 
I While this has secured the necessary agreement among varidtis 
i parties, each of wliieli expects to get out of it what it wants, it is 
' likely to lead to difficulties some of wliieh cannot be foreseen at pre- 
sent. The intrasigence of cei'tain sections, the mediaeval outlook 
I of the Rulers of the States, and the .skill of British diplomacy are still 
live forces. A free India is still an aspiration rather than a fact. 
British statesmanship is still on trial. The promise of Indian inde- 
1 pendenee is not enough. It has to be implemented with a vigour and 
I disintere.stedness which are not yet a.ssooiated with an Impei'ial 
Power. But, it is encouraging to note that the Indian National 
Con^vass and the Muslim League have accepted the reoommeudations 
•of the Mission regarding eonstitution-malring, and a new constructive 
phase in India’s constitutional development begins. 
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